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Keral a Conpensation for Tenants |nprovenents Act .
1958- - Ss. 2(d) and 5- - Tenant - - Conpensat i on for
| mpr ovenent - - When avai l'abl e.

HEADNOTE

The appel | ants’ father had obtained sal e of the property
in question during the mnority of the respondent through
his w dowed nother, who was acting as his ~guardian. The
respondent, on attaining mpjority, filed a suit for declara-
tion that the said sale-deed was invalid and not | binding
upon him and for recovery of possession of the property. The
judgnment and decree of the trial Court dismssing the suit
was affirmed by the Appellate Court. In Second Appeal, the
Hi gh Court set aside the judgnents of the Court bel ow,
al l owed the appeal and decreed the suit, directing recovery
of possession of properties on paynment of Rs.4,700 being the
sal e consideration and a sum of Rs. 4, 164 being the conpensa-
tion for inprovement. The Special Leave Petition filed by
the appell ants was di sm ssed.

The respondent filed execution, which was resisted by
the appellants on the ground that the properties could not
be ordered to be delivered wi thout paynent of the value of
i nprovenents effected by them subsequent to the year 1952.
They al so filed an application for the issue of a comm ssion
to revalue the inprovenents, clainmng that they had effected
i mprovenents to the tune of Rs.gQO 0. The respondent con-
tested this application denying that the appellants had nade
any inprovenments and contended that the question of inprove-
ments had been concl uded by the judgment of the H gh Court
in the Second Appeal. The executing Court dismssed this
petition. The District Judge allowed the appeal filed by the
appel l ants and set aside the order of the executing Court.
The High Court set aside the judgnment of the District Judge
and restored the order of the executing Court and directed
recovery of the property. The Hi gh Court observed that "the
sum of Rs.4,164.8.0 was directed to be paid not because the
respondents were entitled to it, but because the appellant
agreed to pay it."’

In the appeal to this Court, on behalf of the appellants it
was
701
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contended: (1) that the judgnent of the Hi gh Court was wong
and that the conclusion arrived at by the Hi gh Court was as
a result of confusion regarding the pleadings in the case
and the question of law involved; (2) that at the tria
stage an issue was struck as issue No. 8 regarding the val ue
of inmprovenments which was adjudicated and the value of
i nprovenents was adjudged; (3) that the appellants were
tenants within the neaning of s. 2(d) of the Kerala Conpen-
sation for Tenants |nprovenents Act, 1958 (Act 29 of 1958)
and that their claimfor value of inprovenents was nmade on
the strength of s. 5 of the Act and, therefore, they are
entitled to the value of inprovements; and (4) that the
val ue of inprovenents has to be ascertai ned under the Act on
the execution side and their claimcannot be defeated by
flourishing the judgnent of the Hi gh Court and the dismn ssa
of the S.L.P.
Di sm ssing the Appeal

HELD: \1. The suit was filed in 1952. At that tine there
was no enactnment available for the defendant to claim value
of inprovements. Neither inthe original witten statenent
nor in the additional witten statenent dated 15.11.1954,
did the defendants clai mthe value of inprovenments under the
Act. Though at the execution stage a plea was raised under
s. 5 of Act 29 of 1958, but in the Judgnent in the Second
Appeal No. 464 of 1964 dated 27.11.1969, the Division Bench
deci ded that no claimfor inmprovenents was nmade either under
s. 51 of the Transfer of Property Act or under s. 4 of Act
29 of 1958. Moreover, the H gh Court also found that no
obj ection was taken by the appellants in the | ower Appellate
Court or before the High Court to the finding that in case
of eviction the defendant would be entitled to Rs.4,164.8.0.
as conpensation. This judgnent was rendered when Act 29 of
1958 had already cone into force. Against this judgment a
special leave petition was filed and di sm ssed. Thus, ' there
is a concluded finding agai nst the appellants that they were
not entitled to anything nore than the val ue of inprovenents
decreed by the trial Court. [706H; 707A-C

2. Section 5 cones into operation only when a def endant
agai nst whoma suit for eviction is instituted establishes a
claim for conpensation under the Act. The Judgnent ~of the
Hi gh Court rendered in 1969 has clearly held that the value
of inprovenent awarded was not under s. 4 of the Act but was
an anmpount agreed by the plaintiff. The appellants ~cannot
succeed and have not succeeded in satisfying this Court that
they ever nade a claimfor conpensation under s.” 4 of the
Act and succeeded in such a claim Therefore, their ~ further
claim for getting the inmprovenents reval ued cannot be ac-
cepted. [707E-G
702

3. The question whether a person who canme into  posses-
sion of the properties of a minor could be brought wthin
the definition of "tenant’ ins. 2(d)(iii) will have to be
considered in an appropriate case. [707G H|

4. Purely on an equitable basis, the respondent shall
pay to the appellants a sumof Rs.30,000 in addition to the
amount decreed. On such paynment the appellants shall deliver
the property to the respondent. The respondent shall be at
liberty to withdraw the anmounts deposited by the appellants
in the trial court pursuant to the order of this Court, if
not al ready withdrawn. [709B-C

JUDGVENT:
CVIL APPELLATE JURISDICTION: Givil Appeal No.
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383(N) of 1973.

From the Judgnent and Order dated 7.3.1972 of the High
Court of Kerala in S.A No. 549 of 1971
G Viswanath lyer and Narayan Nettar for the Appellants.

T.S. Krishnamurthy Ilyer, Vijay Kumar Verma and Madhu
Mool chandani for the Respondent.

The Judgrment of the Court was delivered by

KHALI D, J. The appellants are the defendant in O S. 55
of 1952 in the Sub-Court, Mngalore. Their father had ob-
tained sale of the property involved in this appeal by a
docunent dated 28-4-1939, executed by the w dowed not her of
the respondent-plaintiff who was a minor, aged six years,
she acting as his guardiian. After he attained majority, he
filed a suit for a declaration that the said sale deed was
invalid and was not binding upon himand for recovery of
possession thereof. The Trial Court dismissed the suit. In
appeal, the appellate court confirned the decree and Judg-
ment of the Trial Court. In second appeal, the Hi gh Court of
Kerala, by its Judgnent, dated 27-11-1969, set aside the
Judgnents of the Courts bel ow, allowed the appeal and de-
creed the suit. The decree directed recovery of possession
of the properties on paynent of the sumof Rs.4,700 being
the sale consideration and a sumof Rs.4,164 being the
conpensation for inprovenents.

On  15-9-1970, / the decree-holder, respondent herein
filed R E P. 68/70 in the Sub-Court, Kasargod, depositing
the anmobunt due under the decree of the High Court and pray-
ing for delivery of the properties fromthe possession of
the Judgnent debtors, the appel -

703

lants. Execution was —resisted by the appellants on the
ground that no delivery could be ordered w thout paynent of
the val ue of inprovenents effected by themsubsequent to the
year 1952. They also filed R E. A _No. 146/ 70 for the ' issue
of a conmi ssion to re-value the inprovenents, claimng that
they had effected i nprovenments to the tune of Rs.80,000. The
respondent contested this application, denied that the
appel | ants had nade any inprovenents and contended that the
guestion of inprovenments had been concluded by the Judgnent
of the H gh Court in the second appeal . The executing Court
di sm ssed this petition. Aggrieved by this order, the appel-
lants filed an appeal before the District Judge, Tellicher-
ry, who allowed the appeal by his Judgment dated 12th April
1971 and set aside the order of the executing Court. ~The
matter was taken to the High Court by way of Execution
Second Appeal . A Division Bench of the Kerala H gh Court, on
a reference from a learned Single Judge, set ~aside the
Judgnent of the District Judge by its Judgnent | dated . 7-3-
1972 and restored the order of the Subordinate  Judge and
directed recovery of the property. The appellants, noved the
H gh Court for grant of certificate of fitness, which prayer
was declined and hence have filed this appeal, by 'specia
| eave.

The suit was filed by the plaintiff within three years-
"of his attaining mpjority alleging that the assignee took
advantage of the ignorance and hel pl ess condition of the
plaintiff’s nmother, who was a young wi dow and that there was
neither legal necessity nor pressure fromthe estate for
effecting the sale. He averred in the plaint that there was
a partition decree in his favour in which he had been all ot-
ted these properties with outstanding anbunting to Rs.5, 300
and nmesne profits to the extent of Rs.1,549 which were
sufficient to discharge the debts due by the estate. The
entire immovable properties belonging to the plaintiff,
including the famly residential house, were alienated. The
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Hi gh Court in second appeal on the trial side held that the
alienation was not sonething which a nan of ordinary pru-
dence woul d have effected, had the properties been owned by
him and thus held it not binding on the plaintiff. The
| earned Judges of the Division Bench then considered the
guestion of the defendant’s right for conpensation for
i nprovenents, if any, effected. This claimwas denied. 1In
the witten statenent filed by the defendant, as noted by
the Hi gh Court, all that was claimed was that inprovenents
had been effected to the tune of Rs.4,000. But no specific
claim was made for conpensation in the event of eviction
The High Court also noted that the avernent regarding im
provenents was itself nmade in the context of denying that
the property would have fetched Rs. 11,000 at the tinme of
sale. In the
704
additional witten statement filed by the defendant a claim
was made  that inprovenents to the value of Rs.11,168 had
been effected after the sale date and that under any circum
stances,; ' the defendants were entitled to just and adequate
conpensation for them The Division Bench adverting to this
aspect of the case held against the appellants with the
foll owi ng observation:
"The ~basis of the claimhas not been stated
anywhere, and no avernents of fact necessary
for attracting section 51 of the Transfer of
Property Act or Section 4 of the Kerala Com
pensation for Tenants” I'nprovenments Act, 1958,
have been nade. Hence, the claimfor value of
i mprovenent s woul d appear to be unsust ai nabl e.
However, —no objection has been taken by the
appellant in the | ower appellate court or in
this Court to the finding of the trial  court
that in case of eviction, the defendants would
be entitled to Rs:4,164.8.0 as conpensation
for inprovenents."”
It was with these observations regarding i nprovenents that
the appeal was allowed and the suit for recovery decreed.
When the matter reached the Hi gh Court in second appea
on the execution side the matter was heard by another Divi-
sion Bench of the Kerala H gh Court.  The Division Bench
relied upon the foll owi ng observation in the Judgnent of the
Division Bench on the original side and declined relief of
val ue of inprovenents to the appellants, with the follow ng
observati on:
The Division Bench considered the question of value of
i mprovenents in paragraph 9 of the Judgnents and Unnikrishna
Kurup, J. who spoke for the Division Bench has| stated in
unequi vocal ternmns:
"Hence, the claimfor value of inprovenents
woul d appear to be unsustai nabl e. However, no
obj ection has been taken by the appellant in
the | ower appellate court or in this Court to
the finding of the trial court that in case of
eviction, the defendants woul d be entitled to
Rs. 4,164,8.0. as conpensation for inprove-
ments."
W may in passing on also observe that the appellant had
filed an application for special |eave against the first
Judgnent in second appeal. which was dism ssed. The cl ai m of
val ue of inprovenents was
705
rejected by the Division Bench with the followi ng observa-
tion:
"The sumof Rs.4,164.8.0 was directed to be paid, we
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repeat, not because the respondents were entitled to it, but
because the appellant agreed to pay it."

It is with these materials that the present claimof the
appel l ants for value of inprovenments has to be considered.
W may indicate at this stage itself that the Conm ssioner
appoi nted at the instance of this Court, assessed the value
of inproverments at Rs.1,00,031.40, by his report dated
12-10-1972. The |earned counsel for the appellant nmde a
forceful plea that the Judgnment of the H gh Court was wong
and that the conclusion arrived at by the H gh Court was as
a result of a confusion regarding the pleadings in the case
and the question of law involved. He stated that at the
trial stage an issue was struck as issue No. 8 regarding the
val ue of inprovenents. This question was adjudi cated and the
val ue of inprovenents was adjudged after due consideration
of this issue. His further subm ssion is that the appellants
were tenants wthin the neaning of Section 2(d) of the
Ker al a Conpensation for Tenants lnprovenents Act, 1958 (Act
29 of 11958), and that the claimfor value of inprovenents
was nmade onthe strength of Section 5 of the Act. He relied
upon a Division Bench ruling in Veerasi kku Gounder v. Kuri-
an, 1 in support of his contention that the appellants were
tenants and were entitled to the value of inprovenents.

The property is situated in the old South Kerala Dis-
trict which forned part of the then Madras Presidency. At
the time the suit was filed, there was no enactnment in force
in that area, enabling persons in possession of property
bel onging to another to claimvalue inprovenents in a suit
for recovery of possession. The area, where the property in
dispute is situated, becane part of Kerala when the said
State was forned. Wen Act 29 of 1958 was enacted, there
were two enactnments in existence, applicable to the  Travan-
core Cochin and the Mal bar Area, regarding the claims for
i mprovenents for tenants in possession. They are the Travan-
core Cochin Conpensation for Tenants lnprovenments Act, = 1956
and the Ml bar Compensation for Tenants |nprovements @ Act,
1899. Both these Acts were repeal ed when Act 29 of 1958 was
enacted. Section 2(d) of the new Act defines 'tenant’, the
rel evant portion of which reads as follows:

"2(d) 'tenant’ with its granmatical variations
and cognate

706

expressi on incl udes- -

()

(i) oo

(iii) a person who conmes into possession of

land belonging to another person and makes

i nprovenents thereon in the bona fide belief

t hat he is entitled to nmake such

i mprovenents. "
The appellants contention is that they satisfy this- defini-
tion and that, therefore, they are entitled to the 'benefit
of this Act. Section 4 deals with the entitlenment to conpen-
sation for inprovements for tenants for the inprovenents
nmade by them or their predecessor-in-interest on eviction
Section 5 states that when in a suit for eviction instituted
agai nst the tenant the plaintiff succeeds and the defendant
establishes a claimfor compensation due under Section 4 for
i mprovenents, the Court shall ascertain the ambunt of com
pensati on and shall pass a decree for paynent of the anpunt
so found due to the tenants. Subsection 3 of this section
gives an additional right to such tenants for value of
i mprovenents effected after the decree by evaluation. W
read the section for a correct understandi ng of the sane:

"5(3) The anmount of conpensation for inprove-
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nents nmade subsequent to the date upto which
conpensation for inprovenents has been ad-
judged in the decree and the re-valuation of
an inprovenent, for which conpensation has
been so adjudged, when and in so far as such
reval uati on may be necessary when reference to
the condition of such inprovenents at the tine
of eviction as well as any sum of nobney accru-
ing due to the plaintiff subsequent to the
said date for rent, or otherwise, in respect
of the tenancy, shall be determ ned by order
of the «court executing the decree and the
decree shall be varied in accordance with such
order."

It is basing on this Section that the claim is nmade for

val ue of inprovenents by the appellants.

The suit was filed'in 1952. At the time there was no
enactment . available for the defendant to claim value of
i mprovenents. Neither in the original witten statenent nor
in the additional witten statenent
707
dated 15-11-1954, did the defendants claim the value of
i mprovenents under the Act. It is true that at the execution
stage a plea was raised under Section 5 of Act 29 of 1958.
But it is necessary to renenber that in the Judgnent in the
Second Appeal No. 464 of 1964, the Division Bench deci ded on
27-11-1969, that no claimfor .inprovenents was made either
under Section 51 of the Transfer of Property Act or under
Section 4 of Act 29 of 1958. Myreover, the Hi gh Court also
found that no objection was taken by the appellants in the
| ower appellate court or before the H gh Court to the find-
ing that in case of eviction the defendant would be entitled
to Rs.4,164.8.0 as conpensation. Thi s Judgnent was rendered
when Act 29 of 1958 had already come into force. | Against
this Judgnent this Court was noved by filing a special || eave
petition and that was dism ssed. Thus, there is a concl uded
finding against the appellants that they were not ‘entitled
to anything nore than the val ue of inprovenments decreed by
the trial Court.

In the Judgnent under appeal also the High Court has
reiterated the fact that the appellants were being paid the
amount nentioned above not because they were entitled to it,
but because the appellant agreed to pay it. The Ilearned
counsel for the appellants Shri G Vishwanatha lyer tries to
over-cone the finality of this Judgnent with the  contention
that the value of inprovenents has to be ascertained under
the Act on the execution side and his claimcannot be de-
feated by flourishing the Judgment of the H gh Court and the
dismssal of the S.L.P. W find it difficult to accept’ the
appel l ant’ s case. Section 5 cones into operation only when a
def endant against whoma suit for eviction is instituted
establishes a claimfor conpensation under the Act. The
Judgnent of the High Court rendered in 1969 has clearly held
that the value of inprovement awarded was not under Section
4 of the Act but was an anount agreed by the plaintiff. The
appel | ants cannot succeed and have not succeeded in satisfy-
ing us that they ever nade a claimfor conpensation under
Section 4 of the Act and succeeded in such a claim There-
fore their further claimfor getting the inprovenents reval -
ued cannot be accept ed.

We do not wish to pronounce upon the question whether a
person |ike the appellants who cane into possession of the
properties of a mnor through his young w dowed nother coul d
be brought wthin the definition of tenant in Section
2(d)(iii). This matter will have to be considered in an
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appropriate case and the correctness of the decision of the
Kerala High Court brought to our notice by the appellant’s
counsel tested then. The appeal has only, therefore, to be
di sm ssed

708

However, we feel that some equity has to be worked out
in this case. This Court issued notice in the S.L.P. on
20-6-1972. On 1-9-1972 stay of operation of decree was
granted, and an opportunity was given to enable the parties
to cone to a conmpronise. On 18-9-1972, this Court directed a
Conmi ssi oner to be appointed to assess the val ue of inprove-
ments whi ch were made subsequent to the date upto which the
conpensation for inprovenents had al ready been adjudged. It
was pursuant to this direction that a report was subnmitted
showi ng the value of inprovenents at nore than a |akh of
rupees. On 23-2-1973, this Court granted special |eave and
stayed the operation of the decree on condition that the
appel | ants deposit a sum of Rs.5,000 each year in the Tria
Court and permitting the respondents to withdraw the sane on
furni shing security. On April 1, 1980, this Court passed an
order as follows:-

"Counsel on both sides, after arguments were
heard in substantial measure, agreed with us
that ‘this  was a case pre-emnently fit for
settlenent. The question of lawraised is a
ticklish one and the consequences will be ’al
or nothing . The suggestion which appears to
be acceptable to counsel” on both sides is one
of two alternatives, the option to choose
being left to the respondent, since he has won
in the Hgh Court. The alternatives are:

(a) the appellant is to pay a sum of
Rs. 50,000 to the respondent in addition to the
respondent being entitled to wthdraw an
amount of Rs.30,000 plus Rs.8 000 and odd
lying in deposit . to the credit of the suit. In
this event the appeal will stand allowed and
the property will be kept by the appellant as
owners of the property;

(b) alternatively, the respondent
will pay to the appellant a sum of ~ Rs. 50, 000
and the appellant will be further entitled to
wi thdraw a sum of Rs. 30,000 plus Rs.8,000 now
lying in deposit to the credit of the suit.
Ther eupon the appellant will surrender posses-
sion forthwith to the respondent. The property
be kept in the sane condition as it is now.
Post the matter on Tuesday i.e. 8-4-80."

When the matter cane before us for hearing, we asked the
counsel whether a conpronise was possible. W found that the
parties were not agreeable for a conprom se. The appellants
have been in
709
possession of the properties ever since 1934 and have been
enjoying the income therefrom It is true that they have
effected inprovenents to the property. That being so, we
feel that the appellants should not be left wthout any
conpensation for the inprovenents effected. W rmake this
observation purely on an equitable basis. W direct the
respondents to pay to the appellants a sumof Rs.30,000 in
addition to the ampunt decreed. On such paynent the appel -
lants shall deliver the property to the respondents. The
respondents wll be at liberty to wthdraw the anmounts
deposited by the appellants in the Trial Court pursuant to
the orders of this Court if not already w thdrawn.
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A P.J. Appeal di s-
m ssed.
710




