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IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 3885 OF 2007
Vi dya Wanti & Anr. ... Appellants
Ver sus

Dur ga Dass ... Respondents

JUDGVENT

AFTAB ALAM J.

1. The 1/5th share of one Amar Nath (deceased), neasuring to an
area of 73 kanals 1 marla, situate - in the Revenue Estate of Nadal a,
Tehsil Bholath, District Kapurthala is the subject-natter of dispute
between the parties. On the one side is the plaintiff-respondent Durga
Dass, the younger brother of Amar Nath, who clainmed the latter’s

share in the land on the basis of ‘a will, dated August 20, 1987 said to
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have been executed in his favour. On the other side are the
def endant - appel | ants Vi dya Wanti (w dowed w fe) and Sant osh

Kumari (daughter) of the deceased Amar Nath. They clai ned the

share in the | and by devol ution

2. The land (in which the 1/5th share of Amar Nath is the subject-
matter of dispute) was taken in the name of Badri Dass, the father of
Amar Nath and Durga Dass and two other brothers and a sister. As a
matter of fact, Badri Dass had nade an application for the purchase of
land fromthe Governnent of India, Departnment of Rehabilitation

under the provisions of the Displaced Persons (Conpensation and
Rehabi litation) Act, 1954. He died sometime in the year 1958 before
any action was taken on his application. Long after his death, the
conveyance deed, dated March 6, 1965 for the land cane in the nane

of the deceased-applicant and on-March 19, 1965 the transfer of the

| and was registered in the name of Badri Dass. The nutation in the
revenue records was of course nmade-in the nanes of Amar Nath,

Durga Dass and the two other sons and a daughter of Badri Dass,
nanely, Diwan Chand, Gurbux Lal and Sumtra Rani

3. After the death of Amar Chand on March 26, 1988, a dispute
arose between the parties over the nutation of his 1/5th share in the

total land. Durga Dass clainmed nutation of Amar Nath’'s share in his
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favour on the basis of a will executed by himon August 20, 1987 in
his favour. The wi fe and the daughter of Amar Nath contested his
claimfor mutation. They stated that Amar Nath had not executed any
will in favour of his younger brother Durga Dass and asserted that the
will, dated August 20, 1987 was fake and fictitious. In the nmutation
proceedi ngs, the other two brothers D wan Chand and Gurbux La
apparently supported the wife and the daughter of their deceased

brot her~Amar Nath and filed affidavits stating that the WIIl relied
upon by Durga Dass was a fictitious docunent. The Assi st ant
Col l ector, 1st Grade, Bholath, rejected the claimof Durga Dass and
directed that the name of the deceased Amar Nath be substituted in
the revenue records by his w dowed wi fe and daughter. Durga Dass

took the revenue proceedi ngs in appeal but, on being unsuccessfu
there, he finally filed a suit for declaration of his title and
confirmation of possession in regard tothe 1/5th share of Amar Nath
in the total area of the |and.

4. Hi s case was that though the conveyance deed cane in the

nane of the father, Badri Dass, because the application was nade by

him it was he (the plaintiff) al one who paid the consideration nbney

and conpleted all the formalities for registration of the transfer. deed.

Hi s other brothers, including Amar Nath, had no concern with the
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land. In the revenue records, the land was recorded in the names of

all the four brothers and the sister sinmply because the deed of
conveyance was registered in the nanme of their deceased father. He
claimed that the land had remained all al ong under his exclusive
cultivating possession and the other brothers and/or the sister had no
interest init. H's further case was that in recognition of the actua
facts Amar Nath executed the will on August 20, 1987 bequeat hi ng

his 1/5th share to him(the plaintiff) so that his heirs may not claimhis
share in the | and by devol ution due to any m sunderstandi ng.

5. The defendants resisted the plaintiffs’ suit on grounds already
noted above. In the witten statenent filed on their behalf the wll

dat ed August 20, 1987, forming the basis of the plaintiffs claim was
described as fake and fictitious. I'n addition, it was stated that Anmar
Nat h was an educated man _and apprehendi ng sone trouble fromthe
plaintiff he, before his death, executed a legally valid registered wll

in favour of the defendants. Curiously, however, apart from naking a

mention of a later will no details inregard to its contents were stated
inthe witten statenent nor was the will produced before the tria
court.

6. In support of his case, the plaintiff exam ned three w tnesses

i ncluding hinmself. He also produced the will dated August 20, 1987
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both in original and as a certified copy. He al so produced copi es of
some revenue records in support of his claimof exclusive possession
over the land in question

7. The will which was, according to the plaintiff, executed by

Amar Nath on August 20, 1987 is a sinple docunent. It started with

the testator stating that he was about 70 years old and was in good
heal th but no one knew when hi's end would cone. He further stated

that his father was the owner of ‘approximately 9 acres of land in
Nadal a Rakba under Conveyance Deed dated March 19, 1965 but the

consi deration noney for the sale was paid by his real brother Durga
Dass and registrati on was al so done by him After the death of their
father the land was mutated in the nanes of all his |legal heirs, though
Durga Dass al one was i n possession of ‘the | and and the rest of them
were not renotely concerned with-the |and. He further stated that by
that will he bequeathed his share in the land to his real brother Durga
Dass and after his death Durga Dass would be the owner of his share

He proceeded to say that he was executing the will to avoid any

di spute after his death between his brother and his | egal heirs. He
concl uded by stating that he was naking the will in full senses and he
had got the contents of the will read over to himand was signing.it as

his testament. The will was signed by Amar Nath in Urdu
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8. The will was witten by Varinder Kumar and it was w tnessed

by Tara Singh and Jagat Si ngh-Nambardar. Before the trial court,
Varinder Kunar was exam ned as PW 1. He deposed that he had

scribed the will as desired by Amar Nath and he had witten it as per
his dictation. After it was scribed, it was read over to the executant
and he signed it in their presence. He further stated that it was
attested by Jagat Si ngh-Nanmbardar and Tara Si ngh, the narginal

wi tnesses. The will also bore his signature.

9. One of the witnesses of the will Tara Singh was exam ned as
PW2. He stated that the testator had signed it before himand Jagat
Si ngh- Nanbar dar and t hen-on bei ng asked by the testator he and

Jagat Si ngh- Nanbardar’ had al so put their signatures on it as narginal
wi t nesses. He al so proved the will.

10. Both PW1 and PW2 were cross-exam ned at |ength but they

remained firmin their deposition.

11. The plaintiff, of course, exam ned hinself and fully supported
hi s case.
12. On the other hand, on behal f of the defence;, the daughter of

Amar Nath was exam ned as DW1. She indeed stated before the
court that his father never executed any will in respect of the suit

property during his life tinme. She also said that the will set up by the
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plaintiff was forged and fictitious and it was not executed by his
father. She also said that it did not bear the signature of his father and
his father Amar Nath was in Del hi on August 20, 1987. Beyond this

no steps were taken to show to the court that the signature on the wll
dat ed August 20, 1987 was not of Amar Nat h. In regard to
possessi on, in her examination-in-chief she said that she and her

not her were in synbolic possession as owners of the suit |and which

was cultivated by the plaintiff. In cross exam nation she plainly

adm tted that Durga Dass was in cultivating possession of the suit

| and since before the death of his father

13. On a careful exam nation of the materials on record, the tria

court accepted the plaintiff’'s case and decreed the suit. The
def endants took the matter in appeal. The Appellate Court all owed

the appeal, reversed the decree of the trial court and dism ssed the
plaintiff’s suit. The Appellate Court took the viewthat the will relied
upon by the plaintiff was shrouded in suspicious circunstances. It

was executed in Nadala though the testator lived in Delhi. It was
witten by soneone who was not a professional scribe though

prof essi onal scribes were easily available in-Nadal a. It was |eft
unregi stered even though the registration office was at -a very short

di stance from Nadal a and Durga Dass being an educated person
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woul d fully know the val ue and inportance of registration of a
docunent and nost inportantly he had no reason to disinherit his

wi fe and daughter.

14. The plaintiff after losing in the First Appellate Court took the
matter in Second Appeal before the H gh Court. The Hi gh Court

franed the questions arising in the second appeal and proceeded to
exam ne themon the basis of the materials on record and the rel evant
case |l aw. The High Court returned the finding and came to hol d that
the circunstances cited by the | ower appellate court to hold that the
wi Il was suspicious and the plaintiff had failed to dispel the suspicion
were quite unfounded.

15. We have carefully gone through the order passed by the Hi gh
Court and we are unable to see any infirmty therein so as to warrant
any interference by this court under Article 136 of the Constitution
16. However, in fairness to M.S. K Bagga, |learned senior counse
appearing on behal f of the appellants, it needs to be noted that he
canvassed the case of the appell ants-defendants very strongly. He
relied upon each of the circunstances alluded by the first appellate
court for holding that the will dated August 20, 1987 was suspici ous
and unreliable. Apart fromthat he also invited our attention to

another registered will executed by Amar Nath on March 22, 1988
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(Amar Nath died on March 26, 1988). M. Bagga submitted that in

the registered will dated August 20, 1987 he bequeat hed one shop

which was allotted to himby the Mnistry of Rehabilitation to one of
hi s nephews but |eft other properties to his wife and daughter. In this
will, he specifically bequeathed his 1/4th share in the | and of Nadala to
hi s daughter Santosh Kunmari and expressly excluded his nephews

fromany share in that |land. This deed has been produced for the first
time before this Court and, therefore, we are not inclined to ook into
it.

17. The deci sion of the H gh Court on the materials before it
warrants no interference.” W find no nerit in the appeal. It is

accordi ngly di sm ssed.

[Aftab Al ani
New Del hi ,

May 09, 2008.




