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PETI TI ONER
TRANSOCEAN SHI PPI NG AGENCY P. LTD

Vs.

RESPONDENT:
BLACK SEA SHI PPI NG & ORS

DATE OF JUDGVENT: 14/ 01/ 1998

BENCH
SUJATA V. MANCHAR, D.P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Ms. Sujata V. Manohar, J.

Leave granted.

Application for inpleadment allowed.

This is an appeal  froma judgnment and decree of the
H gh Court dated 9th of October, 1996 in-  Arbitration
Petition No.22 of 1996 whereby the High Court has all owed
the petition and passed a decree, under the provisions of
the Foreign Awards (Recognition and Enforcenent) Act, 1961
interms of the foreign award dated 3rd of COctober, 1995,
gi ven by the second respondent-arbitrator at  Odessa,
Ukr ai ne.

In 1983 the 1st respondent-Bl ack Sea Shipping Co. was a
division of Ms Sovefracht a wholly owned conpany ~of the
then Governnent of the USSR Under an agreenment date 26.8.83
the 1st respondent appointed, inter alia, the appellants-Ms
Transocean Shi ppi ng Agency (P) Ltd. as their shipping agents
for the 1st respondent’s business of shipping and carriage
of goods to and fromvarious |Indian ports. The engagenent of
the appellants by the 1st respondent was done under various
agreenments, the last of which was dated 26.8.1983. Under
Clause 5.30 of the agreement of 26.8.1983 all  paynents
between the owners i.e. the 1st respondent and the agents
were to be effected in accordance with the terms  of a
paynment agreenent existing between the USSR and /India
otherwise than in free convertible currency. Al remttances
fromthe appellants to the 1st respondent were, therefore,
to be made in accordance w th rupee-roubl e payment agreenent
bet ween t he USSR and I ndi a.

Clause 7 of the agreenent of 26.8.1983 contains an
arbitration clause requiring the disputes, if not settled
ami cable, to be referred to the Maritine Arbitration
Commi ssion of the USSR with the Chanber of Comerce and
Industry in Mscow for arbitration in accordance with the
Rul es and Procedure of this Comm ssion

In or around Decenmber, 1991, dissolution of the USSR
took place, Several Socialist Republic which had forned a
part of the USSR becane independent Sovereign State. The
State of Ukraine also thus becane an independent Sovereign
State. The 1st respondent conpany became a conpany owned by
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the State of Wkraine. In January, 1992 the Reserve Bank of
India issued a directive the at henceforth all trade and
non-trade transactions wth the State of Ukraine and the
other Soviet «countries would be effected only in freely
convertible currencies. Al disbursenents in respect of
Ukrainian vessels and collection of rates wll be in
convertible rupees in dollar terns only. At this tinme a sum
of approximately Rs. 28.11 crores was lying with the
appellants to the credit of the 1st respondent in the form
on non-convertible rupees. Because of the directive issued
by the Reserve Bank of India, this amunt could not be used
by the appellants to neet disbursenents in respect of the
vessel s of the 1st respondent. The 1st respondent,
therefore, decided to utilise this non-convertible rupee
amount for purchasing different itenms and commodities like
tea, containers, garnents-etc, in India after obtaining the
requi site permssion fromthe Reserve Bank of India. In this
manner, a . sumof Rs. 21.7 crores was wutilised by the 1st
respondent and was disbursed by the appellants on the
instructiions of the 1st respondent after obtaining the
requi site Reserve Bank of India’s perm ssion

On the 18th of My, 1992 a fresh agency agreement was
execut ed between the appellants and the 1st respondent. The
1st respondent appointed the appellants as their agents in
respect of their ships conming to and going from [Indian
ports on the terms and conditions stipulated therein. Under
Clause 5.2 of the agreenent dealing with freight. It was
provi ded that the freight anmounts accepted by the shipper or
receivers as well as other ampunts relevant to freight were
to be remtted to the owners in accordance with the attached
Fi nanci al Addendum to the agreenent. Cause 5.21 required
all paynent to be effected in free convertible currency,
unl ess otherwi se stipulated. The first addendumrelating to
financial obligations provided in Cause 5 that any bal ance
due to the owners shoul d be paid by the agents in accordance
with Clause 5.2 on owner’s instructions. Clause 7 of this
agr eenment contained an arbitration clause. It provided as
follows : -

"Clause 7.1: Al disputes between

owners and Agents which nmay arise

in connection with the fulfilnent

of their Agreenent are to be

settled ami cable, but if inpossible

then to be referred to Arbitration

of country where the owners are

regi stered. "

In January, 1995 the appellants had with them a sum of
Rs. 6,41,66,410-60 as non-convertible balance anmount of
freight payable by them to the 1st respondent. The 1st
respondent directed the appellants to pay this anmount to Ms
Akshay Exports, Calcutta in connection wth a“purchase
contract for coffee entered into between the 1st respondent
and Ms Akshay Exports. Perm ssion of the Reserve Bank of
India was sought for this payment. As the perm ssion was
declined, the appellants, could not pay this ambunt to Ms
Akshay Export. Thereafter disputed arose between the
appel lants and the 1st respondent. The 1st respondent
cl ai med substantial anounts from the appellants pertaining
to various paynents made by themin India as shipping agents
of the appell ants.

The 1st respondent invoked the arbitration clause in
the agreenment of 18th of May. 1992 in respect of their claim
for Rs. 6,41,66,410.60. On 11th August, 1995 by Gover nnent
Order issued by the Mnistry of Transport of Ukraine,
Department of Merchant Marine and River Transport, the
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second respondent was appointed as sole arbitrator in the
matter of disputes between the State owned 1st respondent
and their agents in India- the appellants, as well as
anot her agent in Madras, to settle the issues by
arbitration. The date of arbitration was fixed in respect of
the appellants as 3rd of Cctober, 1995 at Odessa. The second
respondent thereafter sent a letter to the appellants dated
28t h August, 1995 infornming them of her appointnment as sole
arbitrator and directing the 1st respondent to file the
statement of claimon or before 11th of Septenber, 1995 and
directing the appellants to file their objections/reply on
or before 26th of Septenber, 1995. She also notified the
parties that neeting would be held by her in her office at
(dessa on 3rd of COctober, 1995. The appellants wote a
letter objecting to the appointnent of the arbitrator and
rai sed various contentions therein. They, however, did not
file a any objections or reply to the statenent of claim
filed by the first respondent. claimng a sum of Rs.
6, 41, 66, 410. 60; nor did they —appear before the arbitrator.
As a result the “arbitrator nade and published her award
dated 3rd of COctober, 1995 awarding the sum of Rs.
6,41,66,410/- to the 1st respondent together with interest
and costs. The 1st respondent has thereafter filed petition
No. 22 of 1996 in 'the H gh Court for enforcenment of the
foreign award. Under the inpugned judgnent a decree has been
passed in terns of the award under the  Foreign Awards
(Recognition and Enforcenent) Act, 1961

The appellants 'contend that the award in the present
case is not a foreign award as-defined in Section 2 of the
Foreign Awards (Recognition and Enforcenent) Act, 1961. The

rel evant portion of Section 2 of the Foreign Award
(Recognition and Enforcenment) Act, 1961 is as follows:-

"2. In this Act , unl ess the

cont ext ot herw se requires,

"foreign award" neans an__award of
di fferences between persons arising
out of legal relationships, whether
contractual or not, considered as
comercial under the law in force
in India, made on or after the 11th
day of Cctober, 1960-

(8) . e
(b) in one of such territories as
t he Centr al Gover nnent , bei ng
sati sfied t hat reci proca
provi si ons have been nmade, may, by
notification in t he Oficia

Gazette, declare to be territories

to which t he sai d Conventi on

applies."

The Convention referred to in this section \is the
Convention on the Recognition and Enforcenent of Foreign
Awar ds made at New York on 10th of June, 1058 to which India
is a signatory. The USSR, as it then was, acceded to the New
Yor k Conventi on on 24. 8. 1960. Under t he rel evant
constitutional provision pertaining to the USSR, two of its
republics Wkraine and Byelorussia had a right to enter into
separate treaty arrangenents. Accordingly, Ukraine acceded
to the New York Convention on 10.10. 1960.

The Foreign Awards (Recognition and Enforcenent) Act,
1961 was brought on the statute book to give effect to the
New York Convention. The Act expressly states that it is an
Act to enable effect being given to the Convention on the
Recogni tion and Enforcement of Foreign Arbitral Awards done
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at New York on the 10th day of June, 1958 to which India is
a party and for purposes connected therewith. Under Section
2 of the said Act which has been reproduced earlier the
M nistry of Foreign Trade issued a notification dated 7th of
February, 1972 in exercise of powers conferred by Section 2
of the said Act. The notification states that the "the
Central Gover nirent bei ng satisfied t hat reci proca
provi si ons have been nmade, hereby declares Union of Sovi et
Socialist Republics to be a territory to which the
convention on the recognition and enforcenent of foreign
arbitral awards set forth in the schedule to that Act
applies.” As a result awards made in the territories of the
Uni on of Soviet Socialist. Republics could be enforced in
I ndi a under the Foreign Awards (Recognition and Enforcenent)
Act, 1061.

The appel | ants contend that on the break-up of the USSR
in 1991-1992 it was necessary that a new notification under
Section 2 should have been issued by India recognising
Ukraine as a reciprocal territory. In its absence award made
in Ukraine cannot be enforce in India under the Freing
Awards (Recognition and~ Enf orcenent) Act, 1961. This
contention has no nerit. ~The notification of 7th of
February, 1972 covers awards made in the territories of the
then existing USSRwhich included Ukraine as a part of it.
Al t hough various republics which forned a part of the
territories of the USSR may have separated, the territories
continue to be covered by the notification of 7.2.1972.
Prior to 1992 an award nade in Ukraine was an award made in
a reciprocating territory as notified and this position
continues even after the political separation of various
Soviet Socialist Republics. ~Wkraine continues to be a
signatory to the New York Convention and the notification of
7.2.1972 continues to operate in the territories then
formng part of the USSR, including the territory of
Ukrai ne. Al though the appellants has relied upon various
agreements between |India and the “Russian Republic where
India was recognised Russian Republic as a successor of the
old State of USSR, this makes no difference to the
recognition granted under the notification of 7.2.1972 to
the entire territory of USSR as then.in existence as a
reciprocating territory for the purposes of Section 2 of the
Foreign Amards (Recognition and Enforcement) Act, 1961.
There is no inplied curtailment of the notification of
7.2.1972 as now applying only to that territory which forms
a part of the Russian Republic.

The respondents have drawn our attention to a-decision
of the Bonmbay High Court in Ms Francesco v. Ms Gorakhram
(AIR 1960 Bom Page 91), where in a converse situation the
guestion arose whether Arbitration (Protocol and Conventi on)
Act, 1937 had any force in India after 26th of January, 1950
when India was divided into two State - India and Paki st an.
The Court held that |India, before partition being a State
signatory to the protocol on arbitration clauses set forth
inthe First Schedule to the Arbitration (Protocol —and
Convention) Act, 1937 and to the Convention on the Execution
of Foreign Arbitral Awards set forth in the Second Schedul e
to that Act, the obligations undertaken thereunder continue
to bind India after India was constituted a Doninion and
they continue to bind India thereafter. |In that case the
Court had relied upon the Indian |Independence (Ilnternationa
Arrangenents) Oders, 1947. This decision, therefore, does
not directly apply to the present case. |In view, however, of
the notification of 7th of February, 1972 the contention of
the appellants that the present award is not a foreign award
as defined in Section 2 nust be rejected. No new
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notification is necessary in respect of Ukraine.

It is next contended by the appellants that the dispute
between the parties is wunder the old arbitrati on agreenent
of 26th of August, 1983 and, therefore, arbitration could
only be in terns of the arbitration clause 7.1 of that
agreement which required that the dispute should be referred
to the Maritime Arbitration Conmmi ssion of the USSR with the
Chanber of Commerce and Industry in Mdscow. This contention
has to be rejected because the old agreement has been
superseded by the agreenent of 18th of May, 1992 under
which, as per clause 5.2 and the 1st Addendum all clains
relating to freight have to be decided under the new
agreements. This would include a claim for freight wunder
previ ous agreenents also. The H gh Court has, therefore,
rightly held that it is the arbitration clause in the
agreenent of 18th of May, 1992 which governs the parties.

The appel | ants have rai sed various disputes in relation
to the ~arbitration. The appellants has contended that the
arbitration has not been conducted in accordance with the
| aw of " Ukraine. They al so contend that the Governnent order
appoi nting the second respondent as the sole arbitrator is
not a valid appointnent” of the arbitrator. They have al so
contended that the arbitrator being an official of the first
respondent, is an interested arbitrator. The appellants,
however, did not produce before the H gh Court any materia
i ncluding the I aw of Ukraine to establish that the award was
invalid as per Ukrainian | aw or the procedure was incorrect.

Under Section' 7 of the Foreign Awards (Recognition and
Enf orcenment) Act, 1961 it is provided as follows :-

"7. Conditions for_ enforcenent of

foreign award :

(1) A foreign award may not be

enforced under this Act :-

(a) |If the party against whomit

is sought to enforce the award

proves to the Court dealing wth

the case that

O T

(iv) the conposition of t he

arbitral authority or the arbitra

procedure was not in accordance

with the agreement of the parties

or, failing such agreenent, was not

in accordance with the |aw of the

country where the arbitration took

pl ace.

It is for the party against whoma foreign award is
sought to be enforced, to prove to the court dealing with
the case that he conposition of the arbitral authority or
the arbitral procedure was not in accordance with the | aw of
the country where the arbitration took place. The burden to
prove in this regard is expressly placed on the chall enger
by the statute. This section is in conformty with Article V
of the New York Convention which provides "(1) recognition
and enforcement of the award may be refused at the request
of the party against whomit is invoked, only if that party
furnishes to the conpetent authority where the recognition
and enforcement is sought, proves that....(d) t he
conposition of the arbitral authority or the arbitra
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procedure was not in accordance with the agreenent of the
parties or failing such agreenment was not in accordance with
the law of the country where the arbitration took
place........ "t was, therefore, entirely for t he
appellants to prove before the High Court that the
appoi ntnent of the second respondent or the procedure of
arbitration was not in accordance with the |aw of Ukraine.
The appel | ants, however, did not produce any rel evant |aw of
Ukraine in this connection apart from raising the bare
contenti on.

Under Rule 801 of the Bonbay Hi gh Court Rules, which
fornms a part of Chapter XLIII dealing with Rules under the
Foreign Awards (Recognition and Enforcenent) Act. 1961, it
is provided as follows :-

"801. Enforcenment of foreign award-

The party seeking to enforce a

Foreign award shall produce wth

his petition :

(¢c) /An affidavit or affidavits

showi ng

(1) oo

(2) oo

(3)that it was made in conformty
with the l'aw _-gover ni ng the

arbitration procedure and

(4)that it had becone binding on

the parties in the country in which

it was nade.

The respondents did file an affidavit in this
connection affirmng that the award had been nmmde in
conformity with the law of Ukraine and that it was binding
on the parties under the law of Ukraine.” It was for the
appel l ants who was challenging the validity of the award to
have shown that appointnent of the arbitrator or the
arbitration procedure was not in accordance with the | aw of
Ukraine. They failed to do so. (The High Court, therefore,
rightly rejected this contention

The appel l ants have now sought perm ssion to produce
before us the arbitration |aw of Ukraine which according to
t hem is the prevailing law. This is rightly objected to by
the respondents. The respondents also contend that what is
sought to be produced is not he entire | aw on the subject-
W do not propose to pernmt the appellants now to
produce/ prover the relevant |aw of UWUkraine when they have
failed to do so before the High Court, and their contention
has been consequently rejected by the Hgh Court. The
practice of filing fresh docunents or evidence for the first
time before this Court when the Hi gh Court had rejected the
claimin the absence of such material, nust be deprecated.
The appellants were in a position to produce the rel evant
material before the High Court. They filed and neglected to
do so. They nust take the consequence. The respondents have,
in this connection, also pointed out that any objections to
the conpetence of the arbitrator, or any defect _in
arbitration procedure could have been agitated by the
appel lants in Ukraine before the prescribed authorities.
They have, however, not taken any steps in accordance with
the law of Wkraine to challenge the arbitration or the
award. Hence the award has now becone final and binding. The
respondents have filed an affidavit stating that the award
has beconme final and binding as per Wkrainian law. The
appel l ants has not controverted this by showi ng the rel evant
law. A nere assertion by the appellants that the award is
defective or not in accordance with the Ilaw of Ukraine
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cannot be treated as establishing this contention. On the
contrary, the presunption would be in favour of the validity
of the award.

The [ ast objection which is taken by the appellants is
to the second respondent being appointed as arbitrator on
the ground that she was a high ranking officer of the first
respondent. According to the appellants an award which is
gi ven by her cannot be enforced in India because it would be
agai nst public policy. There 1is, however, no violation of
any public policy in the present case. The parties had
agreed to be governed by the |law of Ukraine as far as the
arbitration proceedings were concerned. |f the award given
by the second respondent is valid under the |Iaw of Ukraine,
then there is no violation of any public policy in enforcing
it hers. Oten parties appoint an officer of one of the
parties to the arbitrati on agreenent, as a sole arbitrator.
Sonetimes the agreenentin terms so provides. This does not
i pso facto make the arbitration or the award contrary to any
public policy, especially if the officer had not personally
handl ed di sputed transactions and is inpartial

The High Court has, therefore, <correctly passed a
decree in terms of the award. The appeal is disnmissed with
costs.




