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RUVA PAL, J.

The appel | ant i mported | ead acid batteries from
Bangl adesh during the period 1.2.2000 to 13.9.2001. The tota
nunber of batteries soinported were found to be | ess than 3%
of the total inports of such batteries into India during that
period. This was so found by the Designated Authority (the
respondent No. 1), on an investigation consequent upon a
conpl aint | odged by the private respondent under Rule 5 of the
Customs Tariff (Anti-Dunping Duty on Dunped Articles and for
Determ nation of Injuries) Rules 1995 (referredto as 'the
Rul es’).

Rul e 14(d) inter alia provides that if the Designated
Authority determ nes that the volune of the dunped inports
actual or potential froma particul ar country accounts for |ess
than 3% of the inports of the |like product, he shall term nate
the investigation i nmedi ately. Neverthel ess the respondent
No.1l continued the investigation in respect of the inports from
Bangl adesh on the finding that the value of inports nade from
Bangl adesh was nore than 6% whi ch was nore than the de
mnims limt of 3%as provided under Rule 14(d). On 7th
Decenber, 2001 the Respondent No.1 published the fina
finding determ ning that anti-dunping duty was payable in
respect of such inmports of batteries during the period under
i nvestigation. The Mnistry of Finance accepted-the
recomendati on of the respondent No.1 and notified the Anti-
dunping Duty by Notification dated 2.1.2002.

The appel |l ant preferred an appeal before the Centra

Excise & Gold (Control Appellate Tribunal (CEGAT). The

Tri bunal rejected the subm ssion of the appellant that the

Desi gnated Aut hority shoul d have conputed the vol une of

exports on the basis of quantity rather than on the basis of
price. It held that the word "volunme" in the context of Rule 14
meant val ue.

In our opinion, the interpretation of Rule 14(d) by the
respondent No.1 and the Tribunal is incorrect and contrary to

its |anguage. The inposition of dunping duty is under Section

9A of the Custons Tariff Act 1975 and the Rules and is the

out come of the General Agreenent on Tariff and Trade

(GATT) to which India is a party. The purpose behind the

i mposition of the duty is to curb unfair trade practices resorted
to by exporters of a particular country of flooding the donestic
markets with goods at rates which are lower than the rate at

whi ch the exporters normally sell the sane or like goods in

their own countries so as to cause or be likely to cause injury to
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the donmestic market. The |evy of dunmping duty is a nethod
recogni zed by GATT which seeks to renedy the injury and at
the same tinme bal ances the right of exporters from other
countries to sell their products within the country with the
interest of the donestic markets. Thus the factors to constitute
"dumping’, is (i) an inport at prices which are | ower than the
normal val ue of the goods in the exporting country; (ii) the
exports nust be sufficient to cause injury to the donestic

i ndustry.

However a negligible quantity of inports would not be
sufficient to cause such injury. Article 5.8 of the Agreement on
I mpl ementation of Article VI of the GATT, 1994 nmakes this

cl ear:

"“An application under paragraph 1 shall be

rejected and an investigation shall be

term nated pronptly as soon as the

authorities concerned are satisfied that

there i.'s no sufficient evidence of either

dunping or of “injury to justify proceeding

with the case. There shall be imediate

term nation in cases where the authorities

determ ne that the margin of dumping is de

mnims, or that the vol une of dunped

i mports, actual or potential, or the injury, is

negligible. The margin of dunping shall be

considered to be de minims if this nmargin

is less than 2% expressed as a

percentage of the export price. The

vol ume of dunped inports shall normally

be regarded as negligible if the volune of

dunped inports froma particular country is

found to account for |ess than 3% of

imports of the like product in the inporting

Menber, unl ess countries which

i ndi vidually account for |ess than 3% of the

imports of the like product in the inporting

Menber col |l ectively account for nore than

7% of inports of the |like product in the

i mporting Member."

The de minims rule as far as the price is concerned is
when the dunping margin or the difference between the export

price of the article and its normal value, is less than 2% In

ot her words the exporter is selling the goods in India at al nost
the same price that it does in its country.- As far as quantity is
concerned, if the export accounts for |less than 3% of the tota
inmports of the like article into India, it is treated as too trivia
the law and is ignored.

The Rul es have al so di stingui shed between vol une as

neani ng quantity on the one hand and price on the other. For
exanpl e under Rule 11(2), the Designated Authority“is required
to determine the injury to the donestic industry taking into
account, inter-alia, the volume of dunped inports and their

effect on the price in the domestic market for like articles: In
Section 14 itself, such distinction is maintained in Rule 14 (c)
and (d). O particular significance is Annexure |l to the Rul es,

which deals with the principles for determnation of injury.
Par agraph 1 provi des that

"A determnation of injury shall involve an

obj ective exam nation of both (a) the volune

of the dunped inports and the effect of the

dunped inports on prices in the donestic

market for like article and (b) the consequent

i mpact of these inmports on donestic

producers of such products.”

for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 4

Par agraph 2 speaks of the consideration of whether there
has been a significant increase in the dunped inports while
exam ni ng the vol ume of dunped inmports and whet her there
has been a significant price under cutting by the dunped
inmports in order to assess the effect on the prices in the
donestic market i.e. an increase in quantity and a decrease in
the export prices. Again Paragraph 5 which deals with the
causal relationship between dunping and the injury to the
donestic industry speaks of "the volume and prices of inports”
as one of the relevant factors.

The percentage of 3%vis a vis the quantity is not broad

based but determ ned, we enphasise, with reference to a 'like
article’. The word "like article" has been defined in Rule (2) (d)
as: -

" (d) "like article" means an article which

is identical or alike inall respects to the article
under investigation for being dunped in India

or in the absence of such an article, another
article which al though not alike inall respects,
has characteristics closely resenbling those of

the articles under investigation."

The consideration of volunme would also be limted to
such "like articles".
Therefore, when Rule 14(d) says that the investigation
nmust be terminated if the 'volune’ of the dunped inports is |ess
than 3% of the inports of the Iike product, it nust nean that the
quantity of dunped inports must account for |ess than 3% of
the total inports. To hold otherwi se would nmean that if the
price is lower than 3% irrespective of the quantity inported, the
i nvestigation would be dropped and it woul d, as submitted by
the appellant, lead to the absurd situation that a small nunber
of expensive inmports would invite anti-dunping investigation but
cheap inports flooding the donmestic markets would not.  In fact
such a situation is exactly what the dunping rules have been
franed to prevent.
Nobody has questioned the prelinmnary finding of the
Desi gnated Authority that the quantity of the inports from
Bangl adesh during the period of investigation was |ess than 3%

of the total inmports of the 'like article’ to India. The investigation
t herefore shoul d have been pronptly dropped agai nst
Bangl adesh.

The respondents’ submi ssion that the prelimnary finding

was not conclusive of the matter and was subject to a fina
finding is unacceptable and is against the I'anguage of Rule
14(d). The proceedings for investigation, are, under Rule 5,
initiated on a witten application by the donestic industry. The
application is required to be supported by evidence of (a)
dunping; (b) injury where applicable; and (c) a causal /'|ink

bet ween dunping of inports and the alleged injury. The

Desi gnhated Authority is required on the basis of the evidence

as adduced by the donestic industry, to arrive at a prim facie
concl usion even before initiating the investigation. The initiation
of the investigation is then publicly notified with copies being
sent to the known exporters of the articles alleged to be

dunped as well as to the Government of exporting countries

and other interested parties.[Rule 6(2)]. I nformati on may be
required by the Designated Authority from such persons who

are required to supply the same, normally within 30 days from
the date of the receipt of the notice. After collecting such
evi dence and i nformati on which pertain to the ingredients of

dunpi ng, the Designated Authority is required "in appropriate
cases" to record a prelinmnary finding regarding export price,
normal val ue and margin of dunping and the injury to the
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donestic industry under Rule 12. |f the Designated Authority is
of the opinion on the basis of its prelimnary finding that there
has been dunpi ng which has caused injury to the domestic
industry, it nay nmake a prelininary determ nation of the margin
of dumping. On the basis of the prelimnary finding the Centra
CGovernment may, under Rule 13, levy provisional duty. It is at
this stage that Rule 14 cones into operation when the
i nvestigation is yet to be conpleted finally and the final findings
publ i shed under Rule 17.
As we hold that it was incunbent on the respondent No.
1 to have cl osed the investigation under Rule 14(d) once it
cane to the conclusion that the volunme of dunped inports was
| ess than 3% of the total inports it is sufficient to upset the
finding of the Tribunal and the respondent No.1 to set aside the
anti dunping duty inmposed on the appellant. |In the
circunmstances, it is unnecessary to decide on the further
chal | enge raised by the appellant on the basis of violation of
Rul e 16:

The appeal i's accordingly allowed and the inpugned
deci si ons of the Tribunal and the Designated Authority are set
asi de.




