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ACT:

Crimnal Procedure Code, 1973--Sections 436--439 Bail -
" Application for gr ant of - -Rej ect ed- - Subsequent
application--To be placed before the same Judge who passed
the earlier order--Successive applications not to be posted
bef ore different Judges.

Practice and Procedure--Bail--Successive applications
for grant of--To be placed before the sane Judge who passed
the earlier order-Desirability of.

HEADNOTE:

The first respondent and three others were alleged to
have nurdered the deceased. The first respondent” absconded
after the occurrence and surrendered-in court |later. The
trial court rejected his bail application, and three succes-
sive bail applications were rejected by a Single Judge of
the H gh Court. The first respondent nade another attenpt in
the Hi gh Court to get bail. Having regard to the judicia
di scipline and prevailing practice in the High Court, anoth-
er Single Judge of the H gh Court, sitting as a Vacation
Judge, ordered that the bail application be placed before
the sane | earned Judge who had dealt with the case on earli -
er occasions. However, a few days later, the Judge, ~after
recalling his earlier order, granted bail on the ground that
the trial could not be commenced or conpleted as directed by
anot her Single Judge and because of the delay the ‘accused
was entitled to bail, and that the liberty of a citizen was
i nvol ved. The conpl ai nant has filed an appeal to this Court
agai nst the aforesaid order.

Allowing the appeal and setting aside the order of the
H gh Court granting bail, this Court,

HELD: 1. Normally this Court does not interfere wth
bail matters and the orders of the H gh Court relating to
grant or rejection of bail are generally accepted to be
final but sone disturbing features have persuaded this Court
tointerfere in the instant case, with the order of the High
Court. [ 38F]

2. No doubt liberty of a citizen nust be zealously safe-
guar ded by
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court. Nonethel ess, when a person is accused of a serious
of fence |i ke murder and his successive bail applications are
rejected on nerit, there being prina facie material, the
prosecution is entitled to place correct facts before the
Court. Liberty is to be secured through process of |aw,
which is admnistered keeping in mnd the interests of the
accused, the near and dear of the victimwho lost his life
and who reel helpless and believe that there is no justice
in the world as also the collective interest of the conmuni-
ty so that parties do not lose faith in the institution and
indulge in private retribution. [40C E

3. The convention ‘that subsequent bail application
should be placed before the sane Judge who may have passed
earlier orders has its roots.in principle. It prevents abuse
of process of court inasmuch as an inpression is not created
that a litigant is shunning or-selecting a court depending
on whether the court i's to his liking or not, and is encour-
aged to file successive applications wthout any new factor
havi ng cropped up. |If successive bail applications on the
same subject are permitted to be disposed of by different
Judges there would be conflicting orders and a litigant
woul d be pestering every Judge till he gets an order to his
l[iking resulting in the credibility of the court and the
confidence of the/other side being put in.issue and there
woul d be wastage of court’s tinme. Judicial  discipline re-
quires that such a matter nust be placed before the sane
Judge, if he is available for orders. [39B-D

4. One of the salutory principles in granting bail is
that the Court should be satisfied that the  accused being
enlarged on bail will not bein a position to tanmper wth
the evidence. Wen allegations of tanmpering of evidence are
made, it is the duty of the court to satisfy itself  whether
those all egations have basis and if the allegations are not
found to be concocted it would not be a proper exercise of
jurisdiction in enlarging the accused on bail. [40FH]

5. In the instant case, as three successive bail appli-
cations nmade on behalf of the first respondent ‘had been
rejected and finally disposed of by the same Judge, it would
have been appropriate and desirabl e and al so in keeping with
the prevailing practice in the High Court that the subse-
quent bail application also should have been placed before
the sanme Judge for disposal. In tact, being conscious of the
| ong standing convention and judicial discipline, the Judge
hi nsel f passed an order directing the bail applicationto be
pl aced before the other Judge. The Judge should have re-
spected his own earlier order and ought not to
36
have recalled it without the confidence of the parties in
the judicial process being rudely shaken. [38E-G 39E]

6. The Judge was unduly influenced by the concept of
liberty, disregarding the facts of the case. There were
serious allegations, but the Judge did not either consider
or test the same. (bjections were raised agai nst hearing  of

the bail application on a nunber of grounds and tine was
sought for filing a detailed counter affidavit which was
refused. He granted bail sinply on the ground that I|iberty

was involved, which is the case in every crimnal case, nore
particularly in a nurder case where a citizen who, let alone
losing liberty, has lost his very life, and that because of
the delay in the trial the accused was entitled to bail. The
Judge comitted serious error in recallint his earlier order
and enlarging the first respondent on bail. [40E, H  39GH
41A]
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JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTION: Crim nal Appeal No. 464
of 1986.

From t he Judgnent and Order dated 7.6.1986 of the Alla-
habad H gh Court in Cl. Msc. Case No. 1320 of 1986.

Ani | Kumar Gupta for the Appellant.

UR Lalit, KB. Rohtagi and S.K. Dhingra for the Respond-
ents.

The following Order of the Court was delivered.

Speci al | eave granted.

This appeal is directed against the order of the High
Court of Allahabad, Lucknow Bench, dated 7th June 1986,
granting bail to respondent No. 1, Ishtiag Hasan Khan. W
al  owed the appeal and set aside the order of the Hi gh Court
and issued directions that respondent No. 1, Ishtiag Hasan
Khan be taken into custody forthwith. In that order we had
directed 'that” the reasons will follow Hence this order
articul ating our reasons.

I shtiag Hasan Khan, respondent No. 1 and three others,
namely, Naseem  Shiva Kant Sharma and Asghar are facing
trial for the murder of Zaheer Hasan Khan at about 9.00 a.m
on March 3, 1985, in a public place in Mahmobod Nagar | eat her
market. After the occurrence respondent No. 1 absconded and
he surrendered in court on April 22, 1985. He applied for
bai| before the Sessions Judge, Lucknow, which was rejected.
He approached the Lucknow Bench of the

37
Hi gh Court of Allahabad with an application for . grant of
bail. The application was opposed by the conpl ainant and as

wel |l as by the Public Prosecutor. Justice Kam eshwar Nath by
his order dated Septenber 18, 1985 refused to enlarge the
respondent on bail and rejected the bail application, | After
a | apse of two nonths’ tinme respondent  No. 1, Ishtiag Hasan
Khan filed another bail application before the Hi gh Court.
That application was placed before Justice Kanl eshwar Nath
who rejected the sane by his order dated January 21,  1986.
Wthin a few days thereafter respondent No. 1 nade another
application before Justice P. Dayal. The learned Judge
having regard to the judicial discipline and -prevailing
practice in the Hi gh Court, directed that the bail applica-
tion be placed before Justice Kanl eshwar Nath who had passed
orders rejecting earlier applications for bail. |In pursuance
of that order the bail application was placed before Justice
Kam eshwar Nat h. Meanwhil e, respondent No. 1 made two futile
attenpts before the trial court for the grant of bail even
though his application for bail was pending before the  High
Court. On March 18, 1986 Justice Kam eshwar Nath was sitting
in a Dvision Bench and the respondent’s counsel _appeared
before him seeking his permssion for Ilisting “the bai
application before him The |earned Judge passed an | order
rel easing the bail application, but it appears that inspite
of that order the bail application was not |isted before any
other Judge, instead it again came up for orders before
Justice Kam eshwar Nath on March 24, 1986. On that date
counsel for the respondent No. 1 for some unknown reasons
did not press the bail application, on his request the
application was di smssed as w t hdrawn.

Meanwhi | e, one of the accused Shiva Kant Sharma filed an
application for transfer of the trial fromthe court of the
First Additional Sessions Judge to any other «court. The
conpl ai nant had also filed an application in the H gh Court
for the cancellation of bail granted to Shiva Kant Sharma
Respondent No. 1 also made an application fromjail for the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

transfer of the case. All the three m scell aneous cases were
heard by D .N Jha, J. By a conposite order dated 10.12.
1985, Justice D.N. Jha refused to transfer the case and he
further refused to cancel the bail granted to Shiva Kant
Sharma. The | earned Judge, however, made observations that
the trial should be concluded expeditiously and if necessary
the court should hold day-to-day trial to conclude the sane
at an early date. In pursuance to the order of Justice D.N
Jha, the First Additional Sessions Judge fixed several dates
for the trial of the case but the accused persons obtained
adj ournnents on one pretext or the other with the result the
trial could not be conmenced or conpleted within three
nonths as desired by Justice D.N. Jha. Man-
38
whil e, the respondent No. 1 nade anot her application on June
3, 1986 before Justice D.S. Baj pai Vacation Judge for grant
of bail. The |earned Judge directed that the application be
pl aced - before Justice Kam eshwar. Nath who was sitting as a
Vacation /Judge with effect from 23rd June, 1986. Two days
| ater, another application was nade on behal f of respondent
No. 1 before Justice D.S: Bajpai for recalling his order
dated June 3, 1986, the application was directed to be
pl aced before the Court on June 6, 1986. On June 6, 1986
when the application was taken up the Assistant Governnent
Advocat e- appearing/for the prosecution and the conplainant’s
advocate both appeared and filed their appearance. Justice
D.S. Bajpai directed the application to be listed on June 7,
1986. On that date the conplainant’s counsel filed applica-
tion raising objections against the heating of the Dbai
application on a number of grounds and he further sought
three days tine to file detailed counter affidavit in reply
to the allegations nmade in bail application. Justice D.S.
Baj pai, did not grant tine. Instead he heard the argunents,
he recalled his order dated June -3, 1986 for placing the
matter before Kam eshwar Nath and enlarged the respondent
No. 1 on bail. Aggrieved, Shahzad Hasan Khan the conpl ain-
ant, who is the son of the deceased Zaheer Hasan Khan, has
approached this court by neans of this appeal

Normal Iy this court does not interfere with bail natters
and the orders of the High Court are generally accepted to
be final relating to grant or rejection of bail.” In this
case, however, there are sone disturbing features which have
persuaded us to interfere with the order of the H gh Court.
The matrix of facts detail ed above would show that three
successive bail applications nade on behalf of = respondent
No. 1 had been rejected and di sposed of finally by Justice
Kam eshwar Nath. In that view it would have been appropriate
and desirable and also in keeping with the prevailing prac-
tice in the Hgh Court that the bail application which was
filed in June 1986 shoul d have been placed before Justice
Kam eshwar Nath for disposal. In fact on June 3, ' 1986.
Justice D.S. Bajpai being conscious of this practice and
judicial discipline hinmself passed order directing the  bai
application to be placed before Justice Kam eshwar Nath but
subsequently on 7th June 1986 he recalled his order. W —are
of the opinion that Justice D.S. Bajpai should not have
recalled his order dated June 3, 1986 keeping in view the
judicial discipline and the prevailing practice in the Hi gh
Court. Justice D.S. Bajpai was persuaded to the view that
Justice Kam eshwar Nath had passed orders on March 18, 1986,
rel easing the bail application, the matter was therefore not
tied up to him However, the | earned Judge failed to notice
that when the bail application was |isted
39
before Justice Kam eshwar Nath on March 24, 1986 the re-
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spondent No. 1, for reasons known to himonly, withdrew his
application, as a result of which Justice Kanleshwar Nath
dism ssed the sanme as withdrawn. This fact was el oquent
enough to indicate that respondent No. 1 was keen that the

bail application should not be placed before Justice Kam
| eshwar Nath. Long standi ng convention and judicial disci-
pline required that respondent’s bail application should

have been placed before Justice Kaml eshwar Nath who had
passed earlier orders, who was avail able as Vacation Judge.
The convention that subsequent bail application should be
pl aced before the same Judge who may have passed earlier
orders has its roots in principle. It prevents abuse of
process of court in as nmuch as an inpression is not created
that a litigant is shunning or selecting a court depending
on whether the court isto his liking or not, and is encour-
aged to file successive applications wthout any new factor
having cropped up If successive bail applications on the
sane subject are permitted to be disposed of by different
judges' there  would be conflicting orders and a |litigant
woul d be ‘pestering every judge till he gets an order to his
liking resulting in the creditability of the court and the
confidence of the other side being put in issue and there
woul d be wastage of courts” tinme. Judicial discipline re-
quires that such ‘matter nust be placed before the same
judge, if he is available for orders. Since Justice Kanl esh-
war Nath was sitting in Court on June 23, 1986 the respond-
ent’s bail application should have been placed before him
for orders. Justice D.S. Bajpai should have respected his
own order dated June 3, 1986 and that order ought not to
have been recalled, without the confidence of the parties in
the judicial process being rudely shaken

As regards nerits, for granting the bail, the |earned
Judge appears to be influenced by two factors, firstly, he
observed that the trial could not be commenced or conpleted
as directed by Justice D.N Jha by his order dated 10th
Decenmber, 1985. In this respect the conplainant has filed a
detailed affidavit giving the details of the proceedings
before the trial <court. On a perusal of the same it is
evi dent that the accused persons obtai ned adjournnent after
adj ournnent on one pretext or the other and they did not
allow the court to proceed with the trial. On June 7, 1986
conpl ai nant’ s counsel had filed a witten application seek-
ing three days, tine to file counter affidavit giving the
details of the proceedi ngs pending before the trial court.
W are constrained to observe that Justice D.S. Bajpa
refused to grant the prayer and proceeded to grant bai
simply on the ground that the liberty of a citizen was
involved which is the case in every crimnal| case nore
particularly in a nurder case where a citizen who | et ~ al one

| osi ng

40

liberty has lost his very life. Another ground for granting
bail was that trial was delayed therefore the accused was
entitled to bail. This also cannot be helped if a |Ilitigant

is encouraged to make half a dozen applications on the sane
point without any new factor having arisen after the first
was rejected. Had the |earned Judge granted tinme to the
conplainant for filing counter affidavit, correct facts
woul d have been pl aced before the Court and it could have
been pointed out that apart fromthe inherent danger of
tampering with or intimdating witnesses and aborting case,
there was also the danger to the life of the nmain w tnesses
or to the Iife of the accused bei ng endangered as experience
of life has shown to the nmenbers of the profession and the
judiciary, and in that event, the | earned Judge would have
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been in a better position to ascertain facts to act judi-
ciously. No doubt liberty of a citizen neat be zealously
saf eguarded by court, nonethel ess when a person is accused
of a serious offence Iike murder and his successive bai
applications are rejected on nerit there being prima facie
material, the prosecution is entitled to place correct facts
before the court. Liberty is to be secured through process
of law, which is adnministered keeping in nmind the interest
of the accused, the near and dear of the victimwho |lost his
[ife and who feel helpless and believe that there is no
justice in the world as also the collective interest of the
conmunity so that parties do not lose faith in the institu-
tion and indulge in private retribution. Learned Judge was
unduly influenced by the concept of liberty, disregarding
the facts of the case

The learned judge also failed to consider the question
that there were serious allegations of tanpering of evidence
on behalf of the accused persons. Vishram and Jagdi sh, two
eye w tnesses had filed witten applications before the
trial court making serious-allegations against Msod and
Masroof, —brothers of respondent No. 1. They alleged that
they had been kidnapped and their signatures and thunb
i mpressi ons had been obtai ned on sonme bl ank papers and they
were being threatened with dire consequences and they re-
gquested the court for being granted police protection. One

of the salutory principles in granting bail 1is that the
court should be satisfied that the accused bei ng enl arged on
bail will not be in a position to tanper with the evidence.
When allegations of tanpering of evidence are made, it s

the duty of the court to satisfy itself whether those alle-
gations have basis (they can sel dom be proved by concrete
evidence) and if the allegations are not found to. be con-
cocted it would not be a proper exercise of jurisdiction in
enlarging the accused on bail. In the instant case  there
were serious allegations but the | earned Judge did not
ei ther consider or test the sane.
41

Having regard to the facts and circunstances  of this
case we are of the opinion that the | earned judge comitted
serious error in recalling his order dated June 3, 1986 and
enl argi ng the respondent on bail. The occurrence took pl ace,
in the broad day light, in a busy market place and there are
a nunber of eye witnesses to support the case against the
respondent who was naned as an assailant in the First Infor-
mati on Report. Inmediately after the occurrence be coul'd not
be traced (it was alleged that he had absconded for nore
than a nmonth, attenpts were made on his behalf “to tamper
with evidence. In view of these facts and circunstances. the
respondent No. 1 was not entitled to bail if the seriousness
of the matter was realised and a judicious, approach was
nmade. W had accordingly set aside the-order of “the High
Court and directed that respondent No. 1, Ishtiag Hasan Khan

shall be taken into custody forthwith and the trial  shal
proceed in accordance with | aw expeditiously.

N. P. V. Appea
al | oned.
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