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Ram Bahadur Thakur Ltd., the respondent No.1 was
founded by Chatur Bhuj Sharma and Madan Mohan Sharma
They were first cousins, their fathers being brothers. The
sharehol di ng of the two cousins in the respondent No.1 was
equal . Since 1992, disputes arose between the two groups,
who are referred to respectively as the CBS G oup and the
MVE Group. The MVE Group is in appeal before us and the
CBS Group is represented by the respondents No.2 to 4. The
di sputes related prinmarily to the management of the various
conpani es owned by the fam |y including and in particular the
Respondent No. 1.
In 1996 the MMB Group filed a conpany petition (No.56
of 1996) before the Conpany Law Board, New Del hi under the
provi sions of Sections 397 and 398 of the Conpanies Act,
1956, conplaining inter alia of having been ousted from
management of the conpani es and seeking a role in-such
management. Various interimorders were passed. On 9th
January, 1997, the Conmpany Law Board renoved the
respondent No.2 as Chairman and Managing Director of the
Conpany and appointed a retired Judge, Justice A-N. Varma
as the Chairman of the Conpany. In 1998, pursuant to
another interimorder passed by the Conpany Law Board, the
MVS Group was put in joint managenent of the Conpany.
The creditors of the Conpanies including the conmpany’s
bankers, namely Syndicate Bank initiated proceedi ngs agai nst
the conpany inter alia for recovery of outstanding dues. The
matter was ultimately resol ved between the parties with the
per suasi on of the Conpany Law Board and prai seworthy
efforts of the Chairman, Justice A N. Varma. The ternms of the
famly settlenent were set down in a Menorandum of Fam |y
Arrangenent and Transfer Docunent.
By an order dated 19th August, 1999, the Conpany Law
Board recorded the history of the di sputes between the parties
and the proceedi ngs taken by each agai nst the other and
ultimately the resolution of the differences of the parties. The
Conpany Law Board recorded that the Board had in the
course of hearing suggested various terns of settlenent to
resolve the matters ami cably between parties having regard to
their close relationship. It had expressed its opinion that in
order to achieve a fair and equitable settlenent, out of the
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nine tea estates owned by respondent No.1, five tea estates
together with certain other assets should be vested in the

MVME Group. The suggestion was accepted by the parties in

the settlement arrived at between them They identified the
tea estates and other assets to be given to the MM5 G oup and
al so quantified the share of the liability of the respondent No.1
whi ch had to be paid by the MV Group which cane to Rs.
7,24,67,708.90 (Rupees seven crores twenty four lacs sixty
seven thousand seven hundred and ei ght and pai se ninety

only). The order records that the Menorandum of Family
Arrangerment and Transfer Docunent executed between the

parties would forman integral part of the order. As far as the
figure of Rs. 7,24,67,708.90 was concerned, the Conpany Law
Board stated that it would be subject to all deductions and
adjustrments as set out in the Transfer Docunent. One M.

M C. Joseph, Chartered Accountant was appointed as an

i ndependent auditor for the purpose of clause 4.1.1.12 of the
Transfer Docunment, who would verify and certify the figures
stated therein. It was also recorded that on conpletion of the
settlenent, the five estates and certain other assets woul d vest
in the MV Goup. In order to perfect their title thereto, the
Conpany Law Board directed the parties to execute the

transfer deeds to affect the transfer of the rel evant assets.
Accordingly, the Board pursuant to powers vested in it under
Section 402 of the Conpanies Act 1956, directed that:-

(a) both parties fill up and conpl ete

Schedules 1,4,7,8,11 and 12 in the

Transfer Docurment relating to the Assets

of Ram Bahadur Thakur Ltd. (which are

currently bl ank/inconplete), the nutual

agreenment and follow ng the conpletion

of the said Schedul es the parties shal

forthwith execute the Transfer

Docurents Relating to the Assets of Ram

Bahadur Thakur Ltd;

(b) both parties fill up and conpl ete
Schedules 1 4(Part B), 5,6,7,8 and 9 in
Menor andum of fam |y arrangenent (

whi ch are currently bl ank/inconplete),

by mutual agreenent and foll ow ng the
conpletion of the said Schedul es the
parties shall forthwith execute the

Menor andum of Fami |y Arrangenent.

And both parties shall take all necessary
steps to inplenent the settlenent

cont enpl at ed under the said docunents

whi ch nust be conpl eted by 30th

Sept enber, 1999. The Menorandum of

Fam |y Arrangenent and the Transfer
Docurment Relating to the Assets of Ram
Bahadur Thakur Ltd. set out the entire
agreement the parties and there are no
under st andi ngs and/ or arrangenents

ot her than expressly stated in these
documents. "

Paragraph 8 of the Order is also of sone consequence
and is quoted verbatim -

"Time shall be of the essence in affecting
the settlenment. |If either party fails to
performit’s obligations undertaken
pursuant to the Menorandum of Famly
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Arrangenent or the Transfer Docunent
relating to the Assets of Ram Bahadur
Thakur Ltd., within the tinme specified
therein, the aggrieved party shall be at
liberty to approach us for appropriate
orders /directions and for expediting the
final disposal of the petition and the
various interim Applications. After the
conpletion of all the transactions both
si des shall appear before us for the fina
di sposal of the petition and the various
InterimApplications. |In the event of any
further difficulties in the inplenmentation
of this order the parties shall be at liberty
to apply to us for inplenentation of this
order".

I n paragraph 12 of the order the Company Law Board
recorded that the order had been read out to the parties and
the parties had confirmed their consent to the terns of the
or der.

In terns of the Menmorandum of Family Arrangemnent
(referred to hereafter as the 'MOFA ), the CBS G oup was
required to give a conpletion notice to the MM5 G oup
signifying that the five estates were free from al
encunbrances and ready to be transferred by the Respondent
No.1l to the MVB group. According to the CBS G oup, such
noti ce was given on 17th January, 2000. The notice was
objected to by the MVE Goup by letters dated 18th January,
2000 and 20t h January;, 2000 on the ground that it was not in
terms of Clauses 7.2 and 7.3 of the Transfer Docunent.
On 7th February, 2000 the MV Group filed an
application under Section 634A of the Conpani es Act 1956
praying for a decision as to whether the notice dated 17th
January, 2000 was valid and if so, to direct the CBS Goup to
proceed with the conpletion as per the Transfer Docunent
and the MOFA. Alternatively it was prayed that if the notice
was held to be invalid the CBS Goup should be directed to
handover the entire Managenent of the Respondent No.l'to
the MVMB Group and the MVB G oup shoul d conpl ete the
agreement. In the further alternative it was prayed that a
Special Oficer should be appointed to take over the
responsibilities of the CBS Group in the Managenent of the
Conpany and should be directed to conplete the agreenent
bet ween the parties.
While this application was being heard, the CBS G oup
filed an application on 5th July, 2000 seeking for recalling of
the orders of the Conpany Law Board including the order
dated 19th August, 1999 and to take up the matter for fina
hearing and to pernmt the respondent No.1 to sell one or nore
of its assets to clear the outstandings of the Syndicate Bank or
in the alternative appoint an administrator to sell the
respondent No.1's assets and property to clear the dues of the
Syndi cat e Bank and ot her statutory dues.
Apart from other contentions raised by the MVB G oup
it was contended by them before the Conpany Law Board that
they were not liable to pay the accrued gratuity liability
amounting to Rs. 8.5 crores or the portion attributable to the
5 estates agreed to be sold to the MV Group anbunting to
Rs. 4.74 crores. It was stated that they had al ready paid
several anpbunts to the respondent No.1 and were entitled to
deductions in terns of the agreenent. They sought for
enforcenent of the order of the Conpany Law Board dated
19t h August, 1999 as a decree.
The CBS Group contested the subm ssions before the
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Conpany Law Board and stated that they were still interested

in working out the settlenent provided the MVB Group

adhered to the terns of the agreenent. According to the CBS
Goup if the MVB G oup had paid their outstanding liability of
Rs. 3.6 crores directly to the Syndi cate Bank, the CBS G oup
coul d have paid the bal ance of 4 crores demanded by the Bank
and the 5 sale estates could have been transferred free of al
charges and the MVB Group woul d have becone absol ute

owner of the estates. It was al so stated that because of the
failure of the MV Group to clear their dues, the Bank had got

a decree fromthe Debt Recovery Tribunal and the properties of
the Conmpany had been attached.

The Conpany Law Board by its order dated 18th August,

2000 noted that the MM5 Group had subnmitted that they were

not liable to nmake any paynents towards the outstanding

Bank dues, and that according to the M5 G oup nothing

woul d become payable by the MV Group to the CBS G oup

in terms of the agreenent after giving effect to all the clauses.
In fact according to the MV Group, the CBS Group had to

pay an anount to the MM Group after the adjustnent of the
account. The Board noted that the only question was whether

the accrued gratuity liabilities in respect of the enpl oyees of
the 5 estates had been taken into account by the parties when
they entered into the agreenments and what the parties had

i ntended in including clauses 4.1.1.11 in the MOFA. The

Board found that there was substance in-the contention of the
CBS Group that the liabilities on account of gratuity was never
contenpl ated by the parties when they entered into agreenent
fixing the MM Group’s share of liabilities. Thus although
they found that the MV5 Group was "legally right in claimng
the amount”, the CBS Goup was justified in its stand that

this was not in contenplation of the parties. It was, therefore,
found that there was no neeting of minds and there was bona
fide dispute between the parties with regard to the
interpretation of the clause relating to the accrued gratuity
l[iability. In these circunstances, the Board found that it could
not pass any order on the application under Section 634A filed
by the MMS Group. As far as the CBS Group’s application was
concerned, their prayer for recalling the orders passed by the

Board was rejected. Both the applications were accordingly
di smssed but it was observed that: -
"In case the parties still desire to have the

di sputes decided am cably, they are at
liberty to do so failing which the petition
will have to be heard or nerits and til

that time all the interimorders including
the present arrangenent in relation to

the managenment of the affairs of the
conpany will continue."

The MM5 Group carried the matter before the Hi gh Court

of Patna by way of an appeal under Section 10F of the
Conpani es Act, 1956. The appeal was di snmi ssed by the

| earned Single Judge holding that the clause relating to
gratuity namely clause 4.1.1.11 clearly showed that the
liability to pay the gratuity was on the MMS Group. However,
the H gh Court also found that the Conpany Law Board was
correct that the same was not in contenplation of the parties
and accordingly di sm ssed the appeal

Lear ned counsel appearing on behal f of the appellant has
submitted that the Court could not refuse to inplenent the
consent order dated 19th August, 1999. It was stated that the
Conpany Law Board while dealing with an application under
Section 634A sits as an executing Court and in such a
situation its powers are curtailed to the extent that it is bound
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to take the judgnent as it stands. The Executing Court can
interpret the decree and proceed with its execution as
interpreted but could not refuse to execute it. It was argued
that the legal effect of the consent order is that it is binding on
the parties and could not be set aside except on very linmted
grounds, none of which was present. It was submitted that
even if there was an anbiguity in the consent order that could
have been interpreted. There was in fact no m stake of fact
that had arisen either with respect to the agreenment or the
consent order. As far as the issue of the liability of the MVS
Group under clause 4.1.1.11 of the Transfer Docunent to pay
the gratuity which had accrued to the enpl oyees of the estate
transferred to the MM5 Group was concerned, it was
submitted that the MM5S Group without prejudice to its rights
and contentions had agreed before the Conpany Law Board
and were still willing totake over that liability. In any event, it
was subnmitted that the disputed clause could be severed and
the remai ni ng clauses of the agreement coul d be inpl enented.
Learned counsel appearing on behalf of the CBS G oup
submitted that the order of the Conpany Law Board recording
the MOFA and Transfer Document was not a final order. It
was submitted that the parties never understood the order of
the Board dated 9th August, 1999 to have finally disposed of
the disputes. |In fact after the order of the H gh Court, the
appel | ants thensel ves had gone back to the Conpany Law
Board and filed an application praying for enforcenment of the
agreenent after severing clause 4.1.1.11. That application was
pendi ng. Secondly it was submitted that in terns of the
agreenent, the paynment of anounts in terms of the agreenent
by the MV Group to the CBS Goup was to be sinultaneous
with the conpletion. The MVB Group defaulted in carrying
out its obligation and in fact the parties therefore had the
right in terns of the MOFA to rescind the agreenent. ' As far
as the Transfer Document was concerned, it was stated that
the CBS Group had acted strictly in terms thereof. It was
stated that had the MM Group carried out their obligations
under the agreenent, the Bank’s dues woul d have been
di scharged. As natters now stood the Bank dues had
i ncreased from approximately Rs. 8 crores to a demand of
about 18 crores. It was stated that in_an adjustnent of the
equities, the MV G oup woul d have to bear its share of the
Bank dues as at present obtaining. Finally it was submtted
that the appeal of the MVB Group should not be entertained
under Article 136 having regard to their conduct. Qur
attention was drawn to an investigation initiated by the
CGovernment against the 5 tea estates under the Managenent
of the MM5 G oup.

Broadl y speaki ng, the Menmorandum of MOFA and
Transfer Docunment provide for a Transfer of 5 tea estates by
the respondent No.1 to the MM Group subject to the MVB
Group paying a certain anmount towards its share of “liabilities
of the respondent No.1l. The CBS Group would get to retain
the respondent No.1 and all its other assets noveabl e and
i moveabl e including four tea estates. The interpretation of
the clauses which are called into question before us are those
whi ch dealt with;
a) The sequence in which the clauses in the
agreenments were to be inpl enented

b) The requirenents of the conpletion notice;

c) The quantification of the liabilities undertaken
to be borne by the MMS G oup;

d) The consequence of the failure of either of the

parties to abide by the terns of the MOFA and
Transfer Docunent.
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The Conpany Law Board and the High Court did not

deci de questions (a) (b) or (d). As far as (c ) was concerned the
question was limted to the interpretation of Clause 4.1.1.11
That C ause reads: -

"Any statutory dues or dues in respect of

| abour and executives enployed at the

Sal e Estates accrued upto 31st My,

1998".

The 'sale estates’ are the five estates which were to be
transferred by the respondent No.1 to the MVS group. As we

have noted | earned counsel for the appellants submtted that

al t hough they had an arguabl e case on the incorrectness of

the finding of the H gh Court which held that the MV G oup

was liable to pay the gratuity liability, they were agreeable to
concede this point so that the differences between the parties
coul d be resol ved. We have therefore not heard themon the
interpretation of clause 4.1.1.11. Their basic grievance was
that the Conpany Law Board could not refuse to execute

the order dated 19th August, 1999 and the terns of the MOFA
and Transfer Docunent which were incorporated therein and

that is the issue which calls for resolution by us.

In our opinion the order dated 19th August, 1999 was not

an interimorder as contended by the respondents. The issues
resol ved thereby could not be reopened or reargued for a

di fferent disposal of those issues. The order was passed
expressly under Section 402 of the Companies Act which

reads: -
"402. Powers of (Tribunal) on application
under Section 397 or 398.-- Wt hout

prejudice to the generality of the powers
of the (Tribunal) under section 397 or
398, any order under either section may
provi de for\027

(a) the regul ation of the conduct of
the conmpany’s affairs in future;
(b) the purchase of the shares or

i nterests of any nmenbers of the

conpany by ot her nenbers

thereof or by the conpany;

(c) in the case of a purchase of its
shares by the conmpany as

af oresai d, the consequent

reduction of its share capital;

(d) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.
(e) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.
(f) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.
(9) Any other matter for which in the

opi nion of the (Tribunal) it is just
and equitabl e that provision
shoul d be made.

The powers under Section 402 are residuary in nature
and in addition to the powers available to the Conpany Law
Board under Sections 397 (2) and Section 398(2) which permt
the Conpany Law Board to make such order as it thinks fit
with a viewto bringing to an end the matters conpl ai ned of
under Section 397(1) and with a viewto bringing to an end or
preventing the matters conpl ai ned or apprehended under
Section 398(1).

Doubt | ess the Conpany Law Board speaks of 'fina
di sposal of the petition and the various interimapplications’.
This was because in terns of the order itself (which included
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the MOFA and the Transfer Docunent), various steps had to
be taken to conplete the severance of the relationship finally
bet ween the MVS Groups and the respondents. This did not
make the affirmati on of the MOFA and the Transfer Docunent
an interimarrangenent. The operative portion of the order
directed the execution of the MOFA and Transfer Document by
the parties after conpletion of the schedules thereto. The
entire order was passed by consent. Parties cannot resile
therefrom Therefore the order cannot be described as an
interimorder in the sense that the issues deci ded thereby
coul d be reopened.

Under Section 634A which provides for enforcenment of
orders of the Conpany Law Board
"Any order made by the Conpany
Law Board nmay be enforced by that
Board in the same manner as if it were a
decree nade by a Court in a suit pending
therein".

The word " any order’ used in-the opening of the section

i ndi cates that all orders nade by the Conpany Law Board on
an application under Sections 397 and 398 are enforceable
li ke decrees without any limt on the nature of the order
passed by the Conpany Law Board. ( See: Lyall pur Bank Ltd.
Vs. Ranji Das (deceased) through his sons & Anr. AR (32)
1945 Privy Council 60).

A "decree" under the Code of Civil Procedure has been
defined as neaning

"\ 005.the formal expression of an

adj udi cati on which, so far as regards the

Court expressing it, conclusively

determ nes the rights of the parties wth

regard to all or any of the matters in

controversy in the suit and may be either

prelimnary or final".

Al'l decrees whether prelimnary or final are susceptible
to execution. (vide Section 36 of the Code of Civil Procedure.)
The order dated 19th August, 1999 was in fact a
prelimnary decree. Final disposal of the matter or the fina
decree would be after full inplenentation of the terns of the
MOFA and Transfer Docunment. The interimorders passed
relating to joint nmanagenment were therefore directed to be
continued until such tine.

Significantly, the Conpany Law Board in the order dated

19t h August, 1999 had itself recorded that if there was any
difficulty in the inplenentation of the order "the parties shal
be at liberty to apply to us for inplenmentation of this order”.
Yet when the application was made for such inpl enentati on,

the Conpany Law Board did not abide by its own direction

Si nce the Conpany Law Board when it deals with an

application under Section 634A sits as an executing court it is
subject to all the limtations to which a Court executing a
decree is subject. It is well settled that an executing court
cannot go behind the decree, unless the decree sought to be
executed is a nullity for a lack of inherent jurisdiction. A
decree is without jurisdiction if the Court passing the decree
usurps a jurisdiction which it did not have and whi ch could

not be waived by the parties. (See: Sunder Dass Vs. Ram
Prakash (1977) 2 SCC 662, 667; Seth Hralal Patni Vs. Sri
Kalinath (1962) 2 SCR 747, 750; Vasudev Dhanji bhai Mod

Vs. Raj abhai Abdul Rehman & Ors. (1970) 1 SCC 670, 672;

Rafi que Bibi (dead) by Lrs. Vs. Sayed Wiliuddin (dead) by

Lrs. & Ors. (2004) 1 SCC 287,292). The last two decisions
have al so held that the lack of jurisdiction rmust be patent of
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the face of the decree in order to enable the executing court to
cone to the conclusion that the decree is a nullity.

Furthernore, the order dated 19th August, 1999 was a

consent order. Its terns and conditions were contained in the
MOFA and the Transfer Docunent which expressly forned an

integral part of the order itself. A consent decree has been
held to be a contract with the inprimtur of the Court
superadded. It is something nore t han a nere contract

and has the elenents of both a command and a contract.

(See: Wentworth Vs. Bullen 141 ELR 769; C. F. Angadi Vs.

Y. S. Hirannayya (1972) 1 SCC 191, 197). As was said by

the Privy Council as early as 1929, "The only difference in this
respect between an order made by consent and one not so

nmade is that the first stands unless and until it is discharged
by mutual agreenent or is set aside by another order of the
Court; the second stands until and unless it is discharged on
an appeal (See: Charles Hubert Kinch Vs. Edward Keith

Wal cott and Ors. AIR 1929 Privy Council 289).

It is nobody's case that the order dated 19th August, 1999

was a nullity. The respondents had filed an application for
recalling the order dated 19th August, 1999. The Conpany

Law Board di snmi ssed that application. An appeal has been
filed before the Patna H gh Court which is said to be pending.
However, it has not ‘been-drawn to our attention by the
respondent that the application for recall was founded on the
submi ssion that the order dated 19th August, 1999 was a
nullity. |In the absence of such an issue being raised and
deci ded, the Conpany Law Board was bound to execute the

order. If the Board found that the decree or any of its terns
called for interpretation, it was within the Board s jurisdiction
to interpret that particular termand to execute the decree on
the basis of such interpretation. As was said by this Court in
Topanmal Chhotamal, Vs. Ms. Kundonal  Gangaram and

Os. AIR 1960 SC 388,390, if a decree is anbiguous, it is

the duty of the Executing Court to construe the decree. (see
al so Central Bank of India Vs. Rajagopal an, AIR 1964 SC

743, 748).

Both the Conpany Law Board and the Hi gh Court in fact
interpreted Cause 4.1.1.11 and cane . to definite, albeit

di fferent, conclusions as to what the clause nmeant. It may be
that the conclusion was not what was bei ng contended for by
the appellants. It may al so be that the interpretation put on
the clause by the Board or the High Court was not in the
contenpl ati on of the parties. Neverthel ess once having agreed
to particular terns of settlenent which were incorporated in a
decree, the parties concerned are bound to conply with the
terms as nmay be interpreted by the executing Court. Once the
interpretation is done the decree nust be executed as

i nterpreted.

The effort of the executing Court nmust be to see that the
parties are given the fruits of the decree. The nandate is
reinforced when it is a consent decree and doubly reinforced
when the consent decree is a famly settlenent. Causes 3.1
and 3.6 of the MOFA nake it clear that the agreenments were
arrived at between the parties to resolve finally |Iong pending
di sputes between the fam |y nenbers relating to jointly owned
assets. The clauses read as foll ows: -

"For the sake of resolving the disputes of
the Sharma Family and the Comnpani es

owned by themand to regain the

har nony, peace, |ove and affection

anmongst the two groups and for the

wel fare and prosperity of the Sharnma

Fam |y and the Conpani es owned by

t hem




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

11

The Menorandum of Fami |y Arrangenent

will also take into its fold and include the
Transfer Docurment Relating to the Assets
of Ram Bahadur Thakur Ltd. (RBTL),
executed as per the directions of the CLB
Annexed hereto and narked as Schedul e

5.  The above nentioned Transfer

Docurment Relating to the Assets of Ram
Bam Bahadur Thakur Ltd. is in

i mpl enentati on of and forms an integra
part of this Menorandum of Fam |y
Arrangenent . "

It has been repeatedly enphasized in several decisions

that famly settlenments are governed by a special equity and

are to be enforced if honestly nmade. This would be so "even if
the ternms may have been agreed to on the basis of an error of
the parties or originate in a mistake or ignorance of fact as to
what the rights of the parties actually are, or of the points on
whi ch their rights actually depend".  This is because the object
of an arrangement is to protect the famly fromlong drawn out
litigation, and to bring about harnony and goodwill in the
famly (see Kale Vs. Deputy Director of Consolidation 1976

(1) SCR 202, 122,123,125). The courts lean heavily in favour

of fam |y arrangenents and, "matters which would be fatal to
the validity of simlar transactions between strangers are not
obj ections to the binding effect of famly arrangements”. This

vi ew has been reiterated recently in Anteshwar Anand Vs.
Vi render Mohan Singh & Ors., (2006) 1 SCC 148.

In our opinion both the Conpany Law Board and the

Hi gh Court erred in refusing to execute the order dated 19th
August, 1999 under Section 634A of the Conpanies Act. . They
have thereby failed to exercise the jurisdiction with which they
were vested. The failure is heightened given the nature of the
order which they were bound to execute. They have

erroneously proceeded upon principles applicable to contracts
al one and have ignored the fact that the agreenent between
the parties had culnminated in a consent order of the Conpany
Law Board. The plea of the respondents that this Court shoul d
not interfere in the matter under Article 136 by reason of any
al | eged m sconduct on the part of the appellants in managi ng
the 5 estates is unacceptable. The appellant’s alleged | ack of
efficiency in running of the five tea estates is not a materia
consi deration for deciding whether the order dated 19th
August, 1999 shoul d be enforced.

The respondent’s contention that the appellants were

not thenselves willing to abide by the terns of the consent
order appears to us to be erroneous. The application under
Section 634A was for inplenentation of the order dated 19th
August, 1999 if necessary by appointing a Special Oficer to
carry it into completion. In fact even while the application
under Section 634A was pending in the Company Law Board,
the Vice Chairman had suggested to the appellants that they
wai ve their claimin respect of the accrued gratuity under
clause 4.1.1.11 of the Transfer Document and a certain

portion of the interest clained under the Transfer Docunent.
The appellants confirmed that they woul d accept the Vice

Chai rman’ s suggestion but would do so on the basis that a
consent order was passed in terms thereof on the same date.
This was recorded by the appellant’s advocates in their letter
dated 19th Decenber, 2000 addressed to the Conpany Law

Board and its Menbers and the Advocate for the respondents

and has not been disputed before us as not reflecting the
correct position. This is not the conduct of a party which is not
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willing to abide by the terns of the decree.

On the question whether the appellants had defaulted in
paynment of purchase price sinultaneously with the conpletion
interms of Clause 4 of the Transfer Document, this again
relates to an interpretation of the terns of the MOFA and the
Transfer Document. According to the respondents, there was

no default on their part as the respondents were required not
only to settle all outstanding clains relating to the five estates
prior to giving of the conpletion Notice but also to annex the
necessary docunents evidencing that the sale estates could be
transferred free fromall encunmbrances to the MVS group by
the respondent No.1l. The Conpany Law Board and the Hi gh

Court have proceeded on the basis that the only dispute
between the parties was as to the interpretation of C ause
4.1.1.11. El aborate argunents have however been addressed
to us on the nerits of the four contentions noted by us earlier
by both parties. W were initially of the view that the dispute
shoul d be resol ved by us finally. However on a

reconsi deration, we deemit fit'to remand this issues for

det erm nation by the Conpany Law Board if it is satisfied that
the issues coul'd be said to have been fairly raised by the
parties before it. W nake it clear that whatever
interpretati on my be put by the Conpany Law Board on the

cl auses of the MOFA and Transfer Document, the Board nust

i npl enent the clauses as interpreted.

Mor eover Cl ause 4 which relates to the paynent of the

purchase price by the MVB group specifically nmentions the
total anmount payable by themto the respondent No.1l nanely

Rs. 7,24,67,708.90 less certain deductions. As far as the
deductions are concerned, sone of the clauses have quantified
t he deducti ons, whereas ot hers have |eft them undeterm ned

in the sense that no quantum has been nentioned. In the
first category are Clause 4.1.1.1 to C ause 4.1.1.5. Under
Clauses 4.1.1.6 to 4.1.1.11 the anpbunts were required to be
determ ned. This exercise w |l have to be carried out by the
Board. The figures mentioned in Clauses 4.1.1.1 to 4.1.1.5

and 4.1.1.11 were al so subject to verification under C ause
4.1.1.12 by the independent auditor appointed by the

Conpany Law Board. The Conpany Law Board had by order

dated 19th August, 1999 appointed M. MC. Joseph

Chartered Accountant. W have not been told whether the

i ndependent auditor has carried out the verification
We ourselves do not propose to go into the issues raised

by the parties, nanely whether the conpletion notice was valid
nor the quantification of the deductions under C ause 4 of the
Transfer Docunent. These are issues that nust be worked

out by the Company Law Board in executing the consent order
interms of the MOFA and Transfer Docunent. It is

unnecessary for us to go into the powers of the parties to
rescind the settlenent (assum ng that such rescission were at
all possible at this stage) as neither of the groups have taken
any steps to issue any notice of rescission till today.

We note that the MOFA and Transfer Docunent were the

out come of the commendabl e and determi ned efforts on the

part of the Conpany Law Board to bring to an end disputes
between the parties in a manner which woul d have been in the

i nterest of the respondent No.1 given the inpasse between the
two bl ocks of sharehol ders and saved the parties a | ot of
unnecessary harassnent, expenditure and acrinony. W also
sought to bring an end the di spute by proposi ng neasures

whi ch m ght be acceptable to both. However, such resol ution
does not appear to be possible. Therefore it nust be left to the
Conpany Law Board to execute its order dated 19th August,

1999 in accordance with the settled principles of law and in
terns of the opinion expressed by us in this judgment. The
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i mpugned deci si ons of the Conpany Law Board and the Hi gh

Court are for the reasons earlier stated set aside. The appeals
are allowed and the natter remanded back to the Conpany

Law Board for conpleting the inplenentation of the order

dated 19th August, 1999 by executing the sane.

There will be no order as to costs.




