http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

CASE NO. :
Appeal (crl.) 871 of 2005

PETI TI ONER
Sunny Kapoor

RESPONDENT:
State (UT of Chandi garh)

DATE OF JUDGVENT: 05/05/2006

BENCH
S.B. SINHA & P. P. NAOLEKAR

JUDGVENT:
JUDGMENT

W TH
CRI M NAL APPEAL NO. 872 COF 2005

Ram Asre \ 005. Appel | ant

Vs.
State of U T., Chandigarh \ 005. Respondent

W TH
CRI M NAL APPEAL NO. 1699 COF 2005

Sanj ay \ 005. Appel | ant
Vs.

State of U T., Chandigarh \ 005. Respondent

S.B. SINHA, J.

These appeal s arising out of the sane judgnent were taken up for
heari ng together and are being di sposed of by this comon judgnent.

The appel l ants are rickshaw pullers. They were charged for
comm tting nurder of one Satish Kumar Mehra.He was a businessman. He
used to run a proprietory firmknown as Ms. Kala Udyog, Chandni Chowk,
Del hi. The firmused to supply saris and other garments to the shopkeepers.
He on or about 18.9.1999 cane to Chandigarh to collect his dues fromthe
busi nessnen to whom he had supplied saris. He visited the shop of one
Pankaj CGulati in Sector 22-C, Chandigarh at about 7.30 p.m on the same
day. He allegedly prior thereto had collected a sumof Rs. 25,000/- in cash
and a cheque ampbunting to Rs.40,000/- fromMs. Anmarsons Shop situated
in Sector 22, Chandigarh and al so diverse suns fromothers including
Praveen Gulati and Satish Kumar Gulati. He left for the bus stand to hoard a
bus to reach Del hi. Praveen Gulati and Satish Kumar Gulatii, however,
received a tel ephone call from N rmal Mehra, brother of Satish Kumar
Mehra, at about 11.30 a.m that he had not reached Del hi. Praveen Gul ati
enqui red about himfromother dealers. Wen he was inforned that Satish
Kumar Mehra had not reached Del hi, he was requested to nmake a report in
that behalf to police, pursuant whereto a report was nmade by hi mwhich was
recorded as DDR No. 23 at about 7.20 p.m on 19.9.1999. The SHO of the
police station received a wirel ess nmessage in the nmorning of 20.9.1999 that a
dead body had been noticed behind the boundary wall of Udyog Bhawan,
near the road of Sector 17/18. The Investigating Oficer along with SI Janak
Singh, ASI Hira Lal, ASI Harinder Singh, ASI Parnjit Kaur, Constable
Pawan Kumar 161, Constable Paranjit Singh 439, Constable Jai Bhagwan
1556 reached the spot. It was found that the dead body of one person was
lying in the ditch of water and his articles were seen nearby. The articles
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consi sted of driving |licence on which photo and address of the deceased
Satish Kumar Mehra was noticed whereupon Praveen Gul ati who had
| odged the DDR No. 23 dated 19.9.1999 was sent for. Praveen CGulati
identified the dead body as that of Satish Kumar Mehra. A First Information
Report was thereupon | odged as agai nst unknown for comm ssion of an
of fence under Section 302/34 of the Indian Penal Code (I1PC). The brother
of the deceased Nirmal Mehra al so reached Chandigarh. He is also said to
have identified the dead body of Satish Kumar Mehra.

The appel |l ants al | egedly approached one Chander Prakash (PW11)
who is said to be a social worker. They had already told PW11 that they
bel i eved that the police was on the | ook-out for them According to him
they came in a rickshaw and sought for his help. Wile they were being
taken to the police station by PW11l, the police party net them They were
arrested as they were said to have nade extra-judicial confessions about
their involvenent in the crine before PW11 . They made confessions while
they were in the police custody. They are said to have made further
confession which |led to the alleged recovery of two rickshaws. The
appel l ants were on the aforenmentioned basis put to trial

Bef ore the l'earned Sessions Judge, apart fromthe traders from whom
the deceased had coll ected the amount, the first informant and the brother of
the deceased, inter alia three other w tnesses were exani ned on behal f of the
prosecuti on.

PW 19 was one Ramanand who was working with one G an Chand

who was running a ‘rehri’. The rickshaw pullers and the passengers of the
bus stand allegedly used to take their neals there. He was exam ned in
court on 19.2.2002. /He was illiterate. = According to him about two-and-a-

hal f years back at about 9.30 p.m one person had cone at his rehri for
taking dinner. The said person was said to be under the influence of |iquor
After taking his meals, he paid a sumof Rs. 20/-. Allegedly at some
di stance, a rickshaw puller took-himfromthere. He identified the deceased
upon seeing his photograph in-the driving licence.  He identified one of the
appel l ants herein, nanely, Ram Asre who al so used to go to the said ‘rehri
for taking his neals.

The prosecution exan ned one Vinod Kumar as PW 24. He was a
tea vendor at Sector 17. On18:9.1999 at about 10.30 p.m, he is said to
have seen the accused along with another ‘boy’ com ng fromthe side of
Sector 17 whereafter they allegedly went towards one Neel am He cane to
know about the nurder of a person on the next day i'n the norning.
According to him the deceased was the same person who was seen al ong
with the accused on 18.9.1999 at about 10.30 p.m In his cross-examn nation
he adm tted that except the said date he did not renmenber any other date
when he had net any other person. He had stated that all of themhad cone
in one rickshaw which was being pulled by Ram Asre and ot hers were
sitting therein. Allegedly all of themhad come to have tea at his shop at
about 5.30 p.m on that date. He stated : "But | do not renenber whether
the fact regarding the visit of deceased along with the accused at my shop on
that evening was found nmentioned or not. | did not know of the name of the
deceased. Nor | recorded the same in ny statenent. | came to know about
the nmurder on the next nmorning. | had a talk with ASI Prithi Singh Tiger on
20.9.99 about this fact. | had not discussed with anybody in that regard on
19.9.99. It is wong to suggest that the accused persons never canme to ny
shop nor they were known to ne."
Inter alia relying on or on the basis of the said evidence brought on
record, the appellants were found to be guilty for comm ssion of an offence
under Section 302/34, IPC. They were sentenced to inprisonnent for life.
An appeal preferred thereagainst by the each of the appellant was di sn ssed
by the Hi gh Court.
The | earned counsel appearing on behalf of the appellants in support
of the appeals had raised the follow ng contentions :
(1) The recovery of the dead body on 20.9.1999 could not be
said to have been proved as Nirmal Mehra (PW3), the
brother of the deceased, categorically stated that he had
reached Chandi garh on 19th evening itself and identified the
dead body in the ni ght whereas according to the prosecution
the dead body was found in the norning of 20th Septenber,
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1999.

(2) The evi dence of Chander Prakash (PW11) is not
trustworthy, inasmuch as he had neither stated nor
reproduced the exact words in which the appellants are said
to have nade their extra-judicial confessions.

(3) Al t hough bot h Ramanand (PW 19) and Vi nod Kumar (PW
24) categorically stated that the deceased was drunk, the
sanme does not stand corroborated by the post-nortemreport.
(4) The appel | ants havi ng not been charged under Section 397,
| PC and thereon no cash or any other article having been
recovered fromthem the prosecution nmust be held to have
failed to prove the charges agai nst the appellants.

Ms. Kamini Jaiswal, the | earned counsel appearing on behalf of the
respondent, on the other hand, contended that the | earned Sessions Judge
must be held to have conmitted a mistake, while taking down the deposition
of PW3 as regards the date of recovery of the dead body as al so the
identification of the deceased by PW3. |In any event, the |earned counse
woul d contend that the judgnent of the | earned Sessions Judge as also of the
Hi gh Court can be upheld on the basis of the extra-judicial confessions made
by the appellants before PW11.

The specific case of the prosecution is that the DDR No. 23 was

regi stered at 7.20 p.m on 19.9.1999 at the instance of Praveen CGulati (PW
16). The death of the deceased Satish Kumar Mehra evidently had occurred

in the night of 18th Septenber, 1999. Fromthe evidence of the Investigating
Oficer-lnspector Moti Ram (PW25), it appears that he received a wireless
nessage at about 9.10 a.m on 20.9.1999 that ‘a dead body was seen |ying

near Udyog Bhavan, Sector 17, Chandigarh . He reached there along with
other police officers. The articles belonging to the deceased were found
scattered near the dead body. ~The articles included one driving |licence.
Fromthe driving licence, he cane to know of the nanme of the deceased and
other details relating to his identification.~ Praveen Gulati thereafter was
summoned at about 10.15 a.m at the said place and he identified the dead
body. A phot ographer was sent for who cane and took the photographs of

the deceased at about 12 o’ clock: According to him he remained at the

pl ace of occurrence upto 3.30 p.m Before that, he nust have sent the dead
body for post-nortem exam nation. (| Dr. S.P. Sharma (PW 1) conducted the
post-nortem on the dead body of the said deceased Sati sh Kumar Mehra at

about 4.30 p.m on 20.9.1999. The cause of death was 'said to be ‘aspaxia’
According to him the possibility of the deceased dying 10 to 12 hours

bef ore conducting the autopsy cannot be ruled out.

Ni rmal Mehra (PW3), brother of the deceased, in his deposition,
categorically stated that he reached Chandigarh at 7.00 p.m on 19.9. 1999.

At about 10.30 p.m on the said date he cane to know about a dead body

| yi ng near Udyog Bhavan, Sector 17, Chandigarh. ~He with his friends

reached there. The police officers were already present at the said spot. He
thereafter identified the dead body. H's sister-in-law, i.e., wife of the
deceased al | egedly had disclosed to himthat the articles which were on the
person of the deceased |ike watch and gold ring, had been mssing. He also
testified that one cheque and the driving |licence were found near the dead
body. According to him he identified the dead body of the deceased before
t he post-nortem exani nati on was conduct ed.

Tea vendor Vinod Kumar (PW24), it is significant to note, also

al l egedly saw the accused and the deceased on 18.9.1999 at 10.30 p.m
According to him the person acconpanying the accused persons was a boy.

He cane to | earn about the recovery of the dead body on the next day in the
norning, i.e. on 19.9.1999. Although he did not testify that he had gone to
the place where the dead body was found or identified himas the person

who had come to his shop at 10.30 p.m, on the day previous thereto, i.e. on
18.9. 1999, he nmade a statenent that he had seen the deceased acconpani ed

by the accused on 18.9.1999 at about 10.30 p.m |If his statenent is to be
bel i eved, the dead body was recovered on 19th norning itself. Even in the
post-nortemreport, we have noticed herei nbefore, according to Dr. S.P
Sharma (PW 1) the death of the deceased might have taken place 10 to 12
hours before conducting the autopsy. On the aforenentioned prenmise, it is
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difficult to believe the prosecution case.

We nay now notice the evidence of Chander Prakash (PW11). Hi s
statenments before the trial Judge were as under

"On 29.9.99 Sunny, Sanjay and Ram Asre cane to my house in

vill age Badheri. Al the three accused are present in the Court today.
Al the three accused persons told me that we all are plying rickshaw
They al so stated that on 18.9.99 we saw a person aged about 50 years
in a drunkard condition. W took that person into the rickshaw of

Ram Asra and Sunny Kapoor caught hold of the person. Sanjay

accused present in the Court sat in the rickshaw of fourth person
whose nane | do not remenber. Thereafter, they told that they took
himin near the round about of Sector 16 and 17 (light point) and in

t he abandoned pl ace where the |ight was not available. That person
was having a bag which was containing val uables. On seeing that bag
they told that they becane dishonest. So, he was nurdered by them

by strangul ation with the hands. They also told that they had

di stributed booty anong thenselves. They also told that the dead

body was thrown into a ditch of water near abandoned pl ace of the
Sector (16/17. ~ The accused also told that the fourth culprit was sent by
themto hisvillage with the direction that he should return after the
matter was cooled down. The accused sought mny help, | being socia
wor ker by saying that the police was after them On this

accompani ed all the three accused present in the Court to the police
station Sector 17, Chd. -However, on the way |Inspector Mti Ram

SHO P. S. 17, nmet us near the chowk of Sector 22/23. 35/36 Chd. |
told himthe entire story as narrated to ne by the accused. |nspector
Moti Ram then recorded ny statenent\005.."

However, in the cross-exam nation he stated as under

"The accused present in the Court today came to nme for the first

time on 29.9.99 at about 3/4 pm They told nme that the police have
doubt on them regardi ng sone nurder and they seek ny help. The

police party net me on the way in Sector 22 near Kisan Bhawan.

I nspector Moti Ram knew ne before this case | being a socia

worker. | have never been a witness in any crimnal case. The further
culprit did not come to nme and only accused present 'in the Court had
cone to ne. The rickshaw belonged to the accused persons. The
accused acconpani ed ne on their rickshaw while | was on ny cycle

when we started to go to the police station. W were going together
when the police party met us. The police party took the accused al ong
with the rickshaw from Sector 22, where the police party net us and |
left for my other work fromthere."

According to him thus, the accused cane to himfor the first tine on
29.9.1999. Wy they would come for help, was not disclosed. They only
want ed his hel p because the police had cast sone doubts upon them

regarding sone nurder. It was on that basis alone that the appellants were

al l egedly being taken to the police station. PW11l di d not disclose as to how
the appellants knew him He did not renenber the nanme of the fourth

person.
According to the appellants, they forned conmon intention to nurder
only after seeing the bag. |If the prosecution case is to be believed, the

deceased nust be carrying the bag fromthe very beginning. There was thus
no question of noticing the said bag by the appellants soon before the

occurrence for the first time. |If they had formed comopn intention to
conmit a crine, the sanme nust be for committing robbery by relieving the
deceased of the bag. Wio had strangul ated the deceased is not known. It is

wel | known that to establish the common intention of several persons so to
attract the m schief of Section 34, IPC, the follow ng two fundanental facts
have to be established; (i) comon intention to commit an offence, and (ii)
participation of the accused in conmi ssion of the offences. |f the above two
ingredients are satisfied, even overt act on the part of sone of the persons
sharing the conmon intention was held to be not necessary. A finding that
the assail ant concerned had a conmon intention with the other accused, is
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necessary for taking resort to Section 34. In a recent decision in Minna
Chanda vs. State of Assam, JT 2006 (3) SC 366 [=(2006) 3 SCC 752], this
Court observed as under:

"The concept of common object, it is well known, is different

fromcomon intention. It is true that so far as comon object is
concerned no prior concert is required. Conmon object can be

fornmed at the spur of the noment. Course of conduct adopted by the
nenbers of the assenbly, however, is a relevant factor. At what

point of time the comobn object of the unlawful assenbly was

formed woul d depend upon the facts and circunstances of each case.

XXX XXX XXX

It is, thus, essential to prove that the person sought to be
charged with an offencewith the aid of Section 149 was a menber of
the unl awful assenbly at the tinme the offence was conmitted.

\ 005\ 005The deceased was bei ng chased not only by the appellants
herei n but by many others. He was found dead next norning. There

is, however, nothing to showas to what role the appellants either
conjointly or separately played.” It is also not known as to whether if
one or all of the appellants were present, when the |ast bl ow was
given. Wo are those, who had assaulted the deceased is not known.

At whose hands he received injuries is again a nystery. Neither
Section 34 nor Section 149 of the Indian Penal Code is, therefore,
attracted."

It isreally a matter of great surprise that even though the appellants

had al |l egedly confessed their guilt, they would willingly be acconpanying
PW11 to the police station. 1t is again a matter of surprise that they would
be nmeeting the Investigating Oficer on the way. W wonder as to how the

sai d Chander Prakash (PW11) could know'that Inspector Mti Ram (PW

25) was the Investigating Oficer of the case. He did not say that the
appel l ants gave a vivid description of the deceased so as to enable the said
Chander Prakash to nake a guess that the case related to the nmurder of

Satish Kumar Mehra. It is also significant to note that as to what statements
were made by the appellants by way of extra-judicial confessions had not
been disclosed. It is wholly unlikely that all the three appellants would

make a joint statement. PW11 did not disclose as to whether any of the
appel l ants made the statenents before himor all of them gave statenents
one after the other.

It is wholly unlikely that the accused would nake extra-judicia
confession to a person whomthey never knew. It also appears to be wholly
i mpr obabl e that unknown persons would cone to seek his help unless he
was known to be close to the police officers. His statenments, thus, do not
even ot herw se inspire confidence.

VWi | e considering the question of value of extra-judicial confession of
an accused, this Court in Jaswant Gr vs. State of Punjab, (2005) 12 SCC
438, observed as under:

"The first and forenpst aspect which needs to be taken note of

is that PW9 is not a person who had intimate relations or friendship
with the appellant. PW9 says that he knew the appellant "to some
extent" meaning thereby that he had only acquaintance with him In
cross-exam nation, he stated that he did not visit his houseearlier and
that he net the appellant once or twice at the bus-stand. There is no
earthly reason why he should go to PW9 and confide to himas to

what he had done. According to PW9, the appellant wanted to

surrender hinself to the police. But there is no explanation fromPW

9 as to why he did not take himto the police station. He nerely stated
that the appellant did not turn up thereafter. The circunstances in
which PW9 went to the police station and got his statenent recorded

by the police on 14-11-1997 are also not forthcoming. |In this context
the statenent of PW9 towards the close of the cross-exam nation

assunes sone inportance. He stated that he had some cases pendi ng

in the courts and that he was seeking the help of the police in
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connection with those cases and he was often going to Police Station
Jul kan. Thus, he could be a convenient w tness for the prosecution
That apart, the alleged confession nade by the appellant, as narrated
by PW9, is not in conformity with the prosecution case. According
to the prosecution, all the three accused were involved and PW9
stated so before the police and as per the statenent made by PW9 to
the police, all the three accused nade the confession before hi mbut
he gave a different version in the court and that is why he was treated
as hostile witness and | eadi ng questions were put to himby the
prosecution. Thus, the credibility of this witness is in doubt. One
nore point to be noted is that the alleged statement of the appell ant
that the deceased was in _a drunken condition cannot be correct as the
doctor found no evidence of consunption of al cohol by the deceased.

Having regard to these features, we do not find assurance from

all angles that the all eged confession attributed to the appellant by PW
9 is correct. It is not safe to base the conviction on the doubtfu

testi mony of PW9 who gave different versions before the police and

the Court. The H gh Court omtted to critically evaluate the evidence

of PW9 and failed to take into account the doubtful features of the

evi dence. "

If there was any conmon intention to commt any crime, evidently the

same was to | oot the valuables belonging to the deceased. Curiously

enough, the appell ants had not been charged under Section 397, IPC. No
recovery was nade fromthem |In the absence of having been charged under
Section 397, IPC, it is difficult to hold the appellants guilty of comm ssion
of murder, inasmuch as it has not been proved as to who anmpongst the

appel lants or actually the fourth person had strangul ated the deceased. In
absence of any evidence that all of them were present at the tinme when the
deceased was strangul ated, a charge under Section 302/34 could not have

been brought hone. Even Ramanand (PW19), it may be noted, in his

evi dence, did not say that the deceased was | ast seen in the conmpany of the
appel l ants. According to him he had nerely seen the deceased taking

di nner at about 9.30 p.m On that day, he nerely saw Ram Asre. He did not
say that the deceased left the bus stand in the rickshaw of Ram Asre. He
furthernmore did not disclose that (even other appellants were present. How
he could identify the deceased or any ot her passenger who had taken neal s

at his rehri, is not known. It is thus difficult to rely on his statenents. He
coul d remenber and identify the deceased fromthe photograph, which was
appearing in the driving licence, is difficult to accept.

This Court in Jaswant Gr vs. State of Punjab, (supra) observed that

"\ 005\ 005 W thout probing further into the correctness of the "l ast
seen" version emanating from PW 14’ s evi dence, even assum ng that

the deceased did acconpany the accused in their vehicle, this
circunmstance by itself does not lead to the irresistible conclusion that
the appell ant and his conpanion had killed himand thrown the dead
body in the culvert. It cannot be presuned that the appellant and his
conpani ons were responsible for the murder, though grave suspicion

ari ses against the accused. There is considerabletinme-gap between
the deceased boardi ng the vehicle of the appellant and the tine when
PW 11 found the dead body. |In the absence of any other links in the
chain of circunstantial evidence, it is not possible to convict the
appel l ant solely on the basis of the "l ast-seen" evidence, evenif the
version of PW14 in this regard is believed. |In view of this, the

evi dence of PW9 as regards the all eged confession made to him by

the appell ant assunes inmportance."

The appel | ants have been convicted on the basis of circunstantia

evidence. It is now well settled by a catena of decisions of this Court that
for proving the guilt of conmi ssion of an offence under Section 302 IPC, the
prosecution nmust |ead evidence to connect all links in the chain so as to
clearly point the guilt of the accused al one and nobody el se. Recently in
Ranr eddy Raj eshkhanna Reddy & Anr. Vs. State of Andhra Pradesh, 2006
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(3) SCALE 452, this Court has held as under

"It is now well-settled that with a view to base a conviction on
circunstantial evidence, the prosecution nust establish all the pieces
of incrimnating circunstances by reliable and clinching evidence and
the circunmstances so proved nmust formsuch a chain of events as

woul d permt no conclusion other than one of guilt of the accused.

The circunstances cannot be on any other hypothesis. It is also well-
settled that suspicion, however, grave may be, cannot be a substitute
for a proof and the courts shall take utmost precaution in finding an
accused guilty only on the basis of the circunstantial evidence. \005.

The | ast-seen theory, furthernore, cones into play where the

time gap between the point of tine when the accused and the deceased
were | ast seen alive and the deceased is found dead is so small that
possibility of any person other than the accused being the author of
the crinme becomes inpossible. Even in such a case courts should | ook
for some corroboration.”

Accordi ng to the prosecution, another person was involved whose

name never figured during investigation. He had not been arrested.

According to the prosecution, it was that person who had ran away with the
entire bel ongi ngs of the deceased.

We have al so noticed two glaring discrepancies in regard to the date

and time of recovery of the dead body. The evidence of Ramanand (PW 19)

and Vinod Kumar (PW24) who had allegedly | ast seen the deceased in the
conpany of appellant Ram Asre is not at all trustworthy. It is furthernore
difficult to accept the statenment of PW24 that the deceased would cone to
his shop fromthe side of Sector 17 kacha rasta for having tea along with al
the appellants. A businessman would not ordinarily go to a small tea shop to
take his tea. It is wholly unlikely that he woul d take tea together with a
rickshaw puller. It would be absurd to suggest that he would go to a shop to
take tea with all the appellants together, who are all rickshaw pullers. He
was a resident of Delhi. There was hardly any likelihood that he would
personal Iy know t he appellants herein. Even if it be assumed that he had
been noving fromplace to place in a rickshaw, the prosecution should have

br ought sone evidence to show that he had hired the rickshaw of either Ram
Asre or any other appellant. The prosecution w tnesses stated about the
recovery of two rickshaws. Wo was the owner of the other rickshaw has

not been established. Ram Asre’s rickshaw bel onged to one Maharaj Deen

S/o Jhalu (PW7) who had given his rickshaw to Ram Asre on rent, as stated
by himin his evidence. He identified his rickshaw in the police station. It is
not expected that the appellant had hired both the rickshaws.

Even no charge of conspiracy in terms of Section 120-B had al so been

franmed agai nst them

For the aforesaid reasons, we are of the opinion on the basis of such
evidence, it would not be safe to uphold the judgnent of conviction and
sentence passed agai nst the appellants herein. W set aside the inpugned
judgrment. The appeals are allowed. The appellants are directed to be set at
liberty forthwith unless required in connection with any other case.




