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ACT:

Criminal |aw-Mens rea--Mtor Spirit ~Rationing O der
1941, «cls. 22, 25, 27--Defence of India Rules, 1939, r. 81
(4)--Supply of petrol w thout coupons--Qmission ‘to make
prescribed entries in coupons--Liability of enployer for
acts of enpl oyees--Construction of statutes.

HEADNOTE

Unl ess a statute either clearly or by necessary inplica-
tion rules out mens rea as a constituent part of the crine,
a person should not be found guilty of an —offence against
the crimnal |aw unless he has got a guilty mnd.

Clauses 22 and 25 of the Mdtor Spirit Rationing O der
1941, read with the Defence of India Rules, 1939, do not
rule out the necessity of nmens rea. Therefore, where the
enpl oyees of the licensee of a petrol filling station supply
petrol to a car-owner w thout taking coupons and thus act in
contravention of the provisions of the said clauses, the
i censee, who was not present when the wongful act was done
and had no know edge of it, could not be convicted for
contravention of the said clauses under r. 81 (4) 'of the
Def ence of India Rules, 1939.

Clause 27 of +the said Oder is however differently
worded and inposes a duty on the supplier to endorse  or
cause to be endorsed the registration or other identifying
mark of the vehicle to which petrol is furnished and if
these particulars are not endorsed by his enployees on the
petrol coupons agai nst which petrol is supplied the supplier
woul d be liable even if he had no know edge of the w ongful
act of his enpl oyees.

Srinivas Mall Bairolia v. King Enperor (I.L.R 26 Pat.
46, P.C ) and Isak Solonmon Macmull v. Enperor (A l.R 1948
Bom 364) referred to
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JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Appeal (Crimnal Appea
No. 15 of 1950) from a judgment and order of the Hi gh Court
of Madras dated 19th August, 1947, in Crimnal Revision
Petitions Nos. 1017 and 1018 of 1946 rejecting an applica-
tion to set aside the conviction and sentence of the appel-
| ant by the Sessions Judge of Guntur under clauses 22 and 27
of the Mdtor Spirit Rationing Oder, 1941. Speci al | eave
was
323
granted by the Privy Council and the, appeal was originally
regi stered as Privy Council Appeal No. 14 of 1949. The case
was subsequently transferred to the Suprene Court.

K. Bhi masankaran (Durga Bai, with him for the appel-
| ant .

R Ganapathi lyer, for the respondent.

1951. March 19. ~The judgnent of the Court was deliv-

ered by
FAZL ALl J.--This appeal, which has been preferred after
obt ai ni ng speci al | eave to appeal fromthe Privy Council, is

confined to the single question whether nens rea is neces-
sary to constitute an offence under section 81 of the De-
fence of India Rules.

The facts of the case are briefly these. The appellant
is the licensee of two petrol filling stations Nos. 552 and
276 at @untur but is a resident of Chirala, 40 mles away.
He is a Presidency First C ass Bench Magi strate at Chirala
and nmanages what has been described as a vast business at
several places. Ch. Venkatarayudu and Dadda Pichayya, his
enpl oyees, were respectively in charge of “the ‘aforesaid
filling stations. In 1946, the appellant and his two enpl oy-
ees were tried before the Sub-Divisional Mgistrate of
GQuntur in respect of offences under the Mdtor Spirit Ration-
ing Order, 1941, and were convicted in each of the cases on
the 18th July, 1946. In the first (case, the charges against
the appellant and the enployee in charge of the punp in
guestion therein were that they on the 27th June, 1945, at
GQuntur, supplied petrol to a cars wthout taking coupons, in
contravention of clause 22 read with clause 5 of ~the said
Order pronul gated under rule 81 (2) of the Defence of India
Rul es and that they, on the same day and at the sanme pl ace,
accepted coupons relating to two other cars in advance
wi t hout supplying petrol, in contravention of clause 27 of
the Order. The charges in the second case were that the
appellant and the enployee in the second punmp simlarly
supplied during the period of 24 hours from6 a m of the
28t h June, 1945, petrol to 4 notor vehicles
324
wi t hout taking coupons, in contravention of clause 22 read
with clause 5, accepted coupons of three other vehicles in
advance wi thout issuing petrol, in contravention of ' clause
27, and supplied petrol to two other vehicles against  cou-
pons but wi thout maki ng necessary endorsenents and particu-
lars on the reverse of the coupons infringing thereby clause
27A of the said Oder. The Sub-Divisional Mgistrate,
Guntur, found the appellant and the enpl oyee concerned in
each <case guilty of the charges brought against them and
sentenced the appellant (wth whose case alone we are now
concerned) to a fine of Rs. 30 on the first count an d Rs.
20 on the second in the first case with sinple inprisonnent
for one week in default, and to a fine of Rs. 20 on each of
the three counts in the second case with one week’s inpris-
onnent in default. The plea of the appellant before the
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Magi strate was that he was the presiding 1st Cass Bench
Magi strate at Chirala, that he was carrying on business in
petrol at various centres through servants and he had i ssued
instructions to themnot to deviate fromthe rul es under any
circunmstances and that he could not be made liable for
transgression of the rules committed by his enpl oyees. The
Magi strate however overruled the plea and convicted the
appel l ant as stated above. The appellant thereafter pre-
ferred an appeal to the Sessions Judge at Guntur, who, while
setting aside the conviction of the appellant on the second
count in each case, confirmed the conviction and sentence in
respect of the other charges, on the 9th Septenber, 1946.
This was confirnmed in revision by the High Court at Madras
on the 19th August, 1947. Thereupon, the appellant applied
to the Privy Council for special |eave which was granted on
the 9th July, 1948, linited to the single question whether
nmens rea i s necessary to constitute an offence under rule 81
of the Defence of India Rules.

The question to be decided in this appeal arises upon
the plea taken by the appellant., which has been already
referred to, and the assunption on which the courts bel ow
have proceeded in dealing with the case. The plea of the
appel  ant that he was not present at
325
Guntur when the alleged of fences were committed has not been
negatived by the |ower courts, but they have held that he
was neverthel ess liable, as the question of mens rea was not
relevant to the offences with which the ‘appellant was
charged. This viewis set out very clearly in the follow ng
passage which may be quoted fromthe judgnent of the tria
Magi strate

"I't is argued on behal f of accused 1l that he is not a
resident of Guntur and that he has no know edge of any
infringement committed by accused 2. |f any breach of the
rules is committed by either proprietor or his servant, both
are qguilty whether they had the know edge of the breach or
not . The question of nmens rea will, of course, affect the
neasure of punishnent but it cannot affect the conviction
(vide 1943, ML.J. 38) ."

Bef ore deciding the question as to how far nens' rea is
material to conviction for the offences wth which the
appel l ant is charged, it is necessary to refer to the rele-
vant provisions of the Defence of India Rules and the Mt or
Spirit Rationing Order, 1941. Rule 81(2) of the Defence  of
India Rules enmpowers the Central or the Provincial Govern-
ment to provide by order, in certain circunstances, for
regul ating anongst other matters, distribution,  disposal
use or consunption of articles or things and for requiring
articles or things kept for sale to be sold either generally
or to specified persons or classes of persons or in speci-
fied circumstances. The Central CGovernnent in pursuance of
the authority thus conferred nade the Mdtor Spirit 'Ration-
ing Order, 1941, for "securing the defence of British India,
the efficient prosecution of the war and for rmaintaining
supplies and services essential to the life of the conmmuni-
ty." Clause 2(d) of the Order defines "deal er" as neaning a
supplier carrying on the business of supplying nmotor spirit
as a retail business and includes a person having charge of
a supply of notor spirit controlled by Government from which
any person is furnished with notor spirit for private use.
Sub-cl ause (n) defines "supplier" as meaning a person carry-
i ng on the business of supplying notor
326
spirit. Clause 5 which is the next relevant provision, runs
thus :--
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"Motor spirit required for any vehicle not covered by
clause 3 or clause 4 shall be furnished or acquired only
against the surrender to a supplier at the tinme of supply of
valid ordinary coupons or of a valid supplenentary coupon
and only in accordance with any conditions or instructions
appearing on or attached to the coupons.”

Cl ause 22 | ays down:

"No person shall furnish or acquire a supply of notor
spirit otherwise than in accordance wth the provisions
contained in this order. "Clause 27 is to the follow ng
effect:" No person shall surrender to a supplier and no
supplier shall accept special receipts or coupons at a tine
other than the time at which the supply of notor spirit
aut horised by the special receipts or coupons or acknow -
edged by the receipts is furnished."

Clause 27A runs as follows :--

"When notor spirit is furnished against the surrender
of one or nmore coupons, the \supplier shall imediately
endorse, or cause to be endorsed, on each coupon so surren-
dered the registration or other identifying mark of the
vehicle to which the notor spirit is furnished."

Rul e 81(4)of the Defence of India Rules, which provides
for the inmposition of a penalty, says that "if any person
contravenes any order nmade under this rule, he shall be
puni shable with inprisonnent for a termwhich may extend to
three years or with fine or both."

It is contended on behal f of the respondent that though
ordinarily a person should not be held Iiable for the crim-
nal acts of another and no person can be charged with the
conmi ssion of an offence unless a particular. intent or
know edge is found to be. present, nens tea is not of the
essence of the offences with which we are concerned in this
case and the appellant rmust be held liable for the acts of
his enployees. The question raised in this appeal was con-
sidered by the Privy
327
Council in Srinivas Mall Bairolia v. King Enperor(1). 1In
that case, the appellants before the Privy Council were
convi cted under the Defence of India Rules relating to the
control of prices and were sentenced to ternms of inprison-
nment . The 1st appellant was acting as Salt Agent for part
of the district of Darbhanga. He had been appointed to this
office by the District Magistrate, and it was his duty to
sell to licensed retail dealers the supplies of salt which
were allocated by the Central CGovernment to his part of
Dharbanga district. The second appellant was enployed by
the first appellant and had been entrusted with the duty of
allotting the appropriate quantity of salt to each retai
deal er, and noting on the buyer’'s licence the quantity which
he had bought and received. By rule 81 (2) of the Defence of
India Rules, the Provincial Governments were enpowered to
make orders to provide for controlling the prices at | which
articles or things of any description whatsoever mght be
sol d. The Defence of India Act, 1939, under which the rules
were framed, enmpowered the Provincial Governnents to dele-
gate the exercise of their powers to certain officers, and
the power to provide by order for controlling the prices at
whi ch various articles (among themsalt) might be sold, had
been del egated to the District Magistrates. Rule 81 (4) of
the Rules provided for the punishnent of persons guilty of
contravening any such orders. Both the appellants were
jointly charged wth having sold salt on 3 days in July,
1943, to three naned traders, in each case at a price ex-
ceeding the maxi mum price which had been fixed by order of
the District Magistrate. The 1st appellant was also sepa-
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rately charged, in respect of the same sales, wth having
abetted the 2nd appellant’s contravention of the order. The
trial Magistrate acquitted the 1st appellant of the substan-
tive offences but convicted himon the 3 charges of abet-
ting. The Sessions Judge and the High Court in revision
confirmed the convictions. The Privy Council wultimtely
upheld the conviction of the appellants on the nerits but
with regard to the view taken by the H gh Court that even if
the first appellant was

(1) I.L.R 26 Pat. 46.

328
not proved to have known of the unlawful acts of the second
appel lant, he was still [iable on the ground that '’'where

there is an absol ute prohibition and no question of nens rea
arises, the naster is crimnally liable for the acts of the
servant", their Lordshi ps observed as foll ows: -

"Wth due respect to the High Court, their Lordships
think it necessary to express their dissent fromthis view
They see no ground for saying that offences against those of
the Defence of India Rules here in question are within the
limted and exceptional class of offences which can be held
to be commtted without a guilty mind. See the judgnent of
Wight J. in Sherrasv. De Rutzen(l). Ofences which are
within that class are-usually of a conparatively m nor
character, and it would be a surprising result of this
del egated legislation if a person who was norally inno-
cent of blane could be held vicariously liable for a serv-
ant’s crinme and so punishable ' with inprisonment for a term

which may extend to three years.’~ Their Lordships agree
with the view which was recently expressed by the Lord Chief
Justice of England, when he said: ' It is in nmy opinion of

the wutnost inportance for the protection of the liberty of
the subject that a court should always bear in mind that,
unl ess the statute, either clearly or by necessary inplica-
tion rules out nens rea as a constituent part of a crinme, a
def endant should not be found guilty of an offence | against
the crimnal |aw unless he has got a guilty nmnd: Brend wv.

Wood(2) "
In our opinion, the view of the l'aw as propounded by the
Privy Council is the correct view and, applying it'to the

present case, it is difficult to hold the appellant qguilty
of the offence under clause 22 read with clause 5 of the

Motor Spirit Rationing Order, 1941. The | anguage of
cl ause 22 does not lend support to the contention that even
an innocent master will be crimnally liable for an act of

his servant. This clause has al ready been quoted, but, to
make the point clear, it may be stated that it provides that

no person shall furnish ...... motor spirit otherw se than
in accordance

(1) [1895] 1 QB. 918, 921. (2) (1946) 110/ J.P
317, 318

329

with the provisions contained in the O der. The clause is
not ai med specifically against a supplier, but is general in
its language, and will hit the individual person, whether he
be the supplier or not, who contravenes the provision. The

| anguage of the clause al so suggests that only the person
who furni shes nmotor spirit contrary to the provisions of
the Order will be affected by the contravention.

In the course of the argunents, reference was made on
behal f of the appellant to the decision of the Bonbay High
Court in Isak Sol omon Macnull v. Enperor(1l) which is a case
relating to the contravention of clause 22 of the Mtor
Spirit Rationing Oder. In that case, the |earned Chief
Justice, who delivered the judgnent, referred to the well
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established rule that unless a statute either clearly

necessary inplication rules out mens rea as a consti
part of a crime, the defendant should not be held guilt
an offence wunder the crimnal law unless he has a ¢
m nd. Relying upon this rule, he held that where a se
sells petrol to a bogus customer in the absence of coup
contravention of the Mdtor Spirit Rationing Order, and

or by
t uent
y of
uilty
rvant
ons m

t he

naster s not present at the tinme nor has he any know edge

of the supply of petrol by the servants to the bogus cu
er, the master cannot be held to be vicariously liable
the act of the servant. In our opinion, this decisio
correct and is directly applicable to the present case.
We have yet to deal with the third charge in the s
case, which relates to the infringenent of clause 27A o
Motor Spirit Rationing Order. That clause, as already
ed, makes it incunmbent upon the supplier to endorse
cause to be endorsed, the registration or other identi
mark of the vehicle to which the nmotor spirit is furn
The substance of the charge on which the appellant has
convicted is that these particulars were not endorse
sever al coupons agai nst-whi ch petrol had been supp
Here again, the main contention put forward on behal f o
(1) A I.R 1948 Bom a64.
43
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appel lant was that /the appellant cannot '‘be held ¢
i nasmuch as the default in question was committed not b
personally, but by his servants.” Having regard to
| anguage of the clause, however, this contention canno
accepted. O ause 27A, as we have already seen, throws
responsibility for making the necessary endorsenent on
supplier. The definition of the word ’supplier’ in the

stom
for
n is

econd
f the
st at -
, or
fying
shed.

been
d on
| i ed.
f the

uilty
y him
t he
t be
t he
t he
Act

has already been quoted, and there can be no doubt ‘that if

clause 27A is contravened, a person who conmes wthin
definition of the word ’supplier’” nust be held guilty o
contraventi on. The object of this clause clearly is
the supplier of petrol should set (up a conpl ete nmachi ne
ensure that the necessary endorsements are nade on
coupons agai nst which petrol is supplied. It is conce
that in many cases the default will be committed by
servants of the supplier, who are in charge of the p
punp, but that fact by itself will not exonerate the su
er fromliability.

In Mousell Brothers v. London and Nor t-h- W
Rail way(’), Viscount Reading C. J., dealing with a case
the Railways C auses Consolidation Act, 1845, observe
follows :--

t he
f the
t hat
ry to
t he
vabl e
t he
etrol

ppli -

stern
under
d as

"Prima facie, then, a master is not to be nade cri mnal -

Iy responsible for the acts of his servant to . which
naster s not a party. But it nay be the intention  of
Legi slature, in order to guard agai nst the happeni ng of
forbidden thing, to inpose a liability upon a principa
t hough he does not know of, and is not party to, the fo
den act done by his servant. Many statutes are passed
this object. Acts done by the servant of the |icensed h
of licensed prem ses render the licensed holder in
i nstances |iable, even though the act was done by his
ant without the know edge of the naster. Under the Foo
Drugs Acts there are again instances well known in
Courts where the nmaster is made responsible, even thoug

t he

t he

t he
even
r bi d-
with
ol-der
sone
serv-
d and
t hese
h he

knows not hing of the act done by his servant, and he may be

fined or rendered anenable to the penalty enjoined by
law. In those

[1) [1917] 2 K B.D. 836 at 844.

331

t he
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cases the Legislature absolutely forbids the act and nmkes
the principal liable without a nens rea."

In the sanme case, Atkin J. expressed the sane view in
t hese words :--

"I think that the authorities cited by nmy Lord make it
plain that while prima facie a principal is not to be made
crimnally responsible for the acts of his servants, yet the
Legi slature nay prohibit an act or enforce a duty in such
words as to nake the prohibition or the duty absolute; in
which case the principal is liable if the act is in fact
done by his servants. To ascertain whether a particul ar Act
of Parliament has that effect or not regard nust be had to
the object of the statute, the words used, the nature of the
duty laid down, the person upon whomit 1is inmposed, the
person by whomit would in ordinary circunstances be per-
forned, and the person upon whomthe penalty is inmposed. |If
authority for this is necessary it will be found in the
j udgrment of Bowen L.J. in Reg. v. Tylor(1).’

In. Mullins v. Collins(2), the servant of a |I|icensed
vi ctual l er —having know ngly supplied liquor to a constable
on duty without the authority of his superior officer, it
was held that the licensed victualler was liable to be
convicted although he had no know edge of the act of his
servant. In dealing with the case, Blackburn J. observed
t hus: -

“I'f we hold that there nust be a personal know edge in
the licensed person, we should nmakethe enactnment of no
effect.”

There are many ot her cases in England in which the sane
view has been enunciated, and sonme of them have been col-
| ected and classified in the judgnent of Wight J. in Sher-
ras v. De Rutzen(3), The principle laid dowmm'in these cases
has been followed in several cases in'this country also.

In this view, the appeal is allowedin part, and  while
the conviction and sentence inposed on the

(1) [1991] 2 Q B 588. (3)[1895] 1QB. 918, 922.
(2) [1874] L.,R 9 Q B. 292
332

appel l ant on the first charge in both the cases are quashed,
the conviction and sentence on the third charge in the
second case are affirmed.
Appeal allowed in part:
Agent for the appellants: S. Subramani an.
Agent for the respondent: P.A Mehta.




