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The grievance of the r espondent a Divisiona
Engi neer in the Tel'ecomDepartnent - is that his pronotion

to the next tier inthe cadre (senior tinme scale in the
I ndian Tel ecommuni cation Service G oup A) has been
temporarily seal ed on account of erroneously -adhering to the
Seal ed Cover Procedure. The Central Adninistrative
Tri bunal (for short the Tribunal) before which he
approached for redressal of his grievance has wupheld his
contentions and directed the appellants to open the sealed
cover and give effect to the recommendati ons nmade " by the
Departnmental Pronotion Conmittee (DPC). Union of India and
the Chief General Manager of Mahanagar Tel ephone Ni gam Ltd.
have filed these appeals by special 1eave challenging the
aforesaid direction issued by the Tribunal

The background of passing the said order is the
foll ow ng: Respondent was appointed in the Telecom
Department during 1986. Hardly two years passed ~he got
hinself delved in the vortex of serious allegations  of
financial msdeneanors. One of the allegations is that™ he
purchased very substandard materials for the Departnent at
very high prices. An FIR was registered and the Centra
Bureau of Investigation (for short CBI)- took up the
i nvestigation. On  10.3.1988, he was suspended but™ wthin
six nmonths the suspension order was revoked. Nonet hel ess
the CBlI continued wth investigation and on conpletion
thereof they applied to the Government of . India for
accordi ng sanction to prosecute the respondent.

In the meanwhil e the DPC considered the cases of other
persons in the Departnent for pronotion, but deferred the
case of the respondent on account of the pendency  of
investigation of the said allegations against him The
respondent then noved the Tribunal and on 30.11.1990, the
Tribunal passed an interimdirection that the DPC should
consider the case of the respondent for pronmotion in the
event of considering the clains of any of his juniors
attached to the sanme Departnent.

Pursuant thereto the DPC considered the case of the
respondent on 3.4.1991 and adopted a decision. However, the
DPC did not communi cate the decision to any one and i nstead
it put the recomendations in sealed cover as enjoined by
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the conditions specified in the Sealed Cover Procedure
adopted by the Government of India. (vide Governnent of
I ndi a, Deptt. o Per . & Trg., Ofice Meno
No. 22011/ 2/ 86-Estt. (A) dated the 12th January, 1988).

At this stage, it is relevant to extract paragraph 2
of the said Ofice Menorandum It reads thus:

Cases where Seal ed Cover Procedure applicable:- At
the time of consideration of the cases of Governnent
servants for pronotion, details of Governnent servants in
the consideration zone for pronotion falling under the
following categories should be specifically brought to the
notice of the Departnental Pronmoti on Conmittee: (i)
Governnent servants under suspensi on; (ii) Covernment
servants in respect of whomdisciplinary proceedings are
pendi ng or a decision has been taken to initiate
di sci plinary proceedings. (i) Government servants in
respect of whom prosecution for a crimnal charge is pending
or sanction for prosecution has been issued or a decision
has been taken to accord sanction for prosecution; (iv)
Gover nment servants against whom an investigation on serious
al | egati ons of corruption, bribery or simlar grave
m sconduct is in progress either by the CBl or any agency,
departnmental or ot herwse.

It is not disputed before us that on 3.4.1991 when DPC
decided to put the recomendati ons concerning respondent in
the sealed cover, investigation into the case involved in
the aforesaid FIR was pending. Hence the Sealed Cover
Procedure was adopted as his case fell wi thin the purview of
clause (iv) of the aforesaid second paragraph. But on
31.7.1991 a new devel opnent took place. As per Ofice Meno
No. 22011/ 1/91-Estt. (A) the restriction inmposed as per clause
(iv) was deleted fromthe second paragraph of the  Seal ed
Cover Procedure. However, three counts of clarifications
have been nmade by the Government ‘of India through the sane
O M They are extracted bel ow.

It is further clarified that:- (i) Al cases kept in
seal ed cover on date of this OM on account of conditions
obtainable in para 2(iv) of the OM dated 12.1.1988 will
be opened. If the official had been found fit and
recommended by DPC, he will be notionally pronoted, fromthe
date his imedi ate junior had been pronoted. The pay of the
hi gher post would of course, be adnissible only on
assunption of actual charge in view of provisions of FR
17(1). (Since only officiating arrangenents could be . made
agai nst the vacanci es avail abl e because of cases of senior
officials being in sealed cover, there may not be any
difficulty in terminating sonme officiating arrangenents if
necessary and giving pronmotion in such cases). (ii) If any
case is in a sealed cover on account of any of the ‘other
conditions nentioned in para 2(1) to 2(iii) of the OM
dated 12.1.88, the case will continue to be in the sealed
cover. (iii) On opening of the seal ed cover because of
deletion of para 2(iv) if an officer is found to have been
recommended as unfit by the DPC no further action would be
necessary.

Sone further developnents which took place in the
neanwhile are also relevant. CBlI conpleted and submtted a
report to the Governnent on 7.5.1991 and sought for sanction
to be accorded to | aunch prosecution proceedi ngs agai nst the
respondent . On 9.7.1991 the Mnister of State concerned
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gave his approval to the respondent and referred the matter
for the advice of the Central Vigilance Comission (CVC).
When the advice was given by the CVC the Mnister for State
gave further approval on 10.9.91 for adopting follow up
actions on the report. However, formal order granting
sanction to prosecute the respondent was nmade by the
President only on 30.9.1991.

Normal Iy the case of respondent shoul d have succeeded
if the situation which happened on 31.7.1991 was confined to
del etion of clause (iv) from second paragraph of the Seal ed
Cover Procedure. But when the sane O M made specific
mention of a clarification that the case will continue to
be in the seal ed cover on account of existence of any one of
the remaining three conditions specified in clauses (1) to
(iii) of the first OM the matter has to be considered
fromthose angl es al so.

Shriv  Mukul Rohtagi, learned Additional Solicitor
General = ‘contended that as the Mnister concerned accorded
approval for granting sanction to prosecute the respondent
as early as 9.7.1991, the recomendati ons of the DPC nust
remain under sealed  cover by virtue of the conditions
specified in clause (iii) of the second paragraph of the
Seal ed Cover Procedure (supra), because in such an event
deletion of <clause (iv) on 31.7.1991 by itself had no
consequence.

Shri Anil Kumar Sharma, ~ learned counsel for the
respondent contended that appellants are  debarred from
adopting such a contention as the Departnent stated in the
affidavit filed in this Court that the Mnister had given
approval only on 10.9.1991 and by then clause (iv) in the
af oresaid second paragraph of the Seal ed Cover Procedure
was al ready del et ed.

Wthout conceding to the above position, Shri Miku
Roht agi , Addi ti onal Solicitor Cener al , adopt ed an
alternative contention based on Paragraph 7 of the /Seal ed
Cover Procedure which reads thus:

Seal ed cover applicable to officer comng under cloud
before pronption:- A Governnent servant, who is recommended
for pronotion by the Departnmental Pronotion Conmittee but in
whose case any of the circunstances nentionedin para 2
above arise after the recommendations of the DPC are
received but before he is actually pronoted, wll be
considered as if his case had been placed in a seal ed cover
by the DPC. He shall not be pronpted until he is conpletely
exonerated of the charges against himand the provisions
contained in this OM wll be applicable in “his case
al so.

The conditions necessary to invoke the said clause
are: (1) Recommendations of the DPC should have been nade
for pronoting the Governnent servant. (2) After such
recomendati ons and before he is actually pronoted any, one
of the circunmstances in clause (ii) of the second paragraph
(supra) shoul d have ari sen.

Two factual aspects are adm tted. One is that
respondent was not actually pronoted even now. The other is
that formal sanction has been accorded to prosecute him in
the nmeanwhile. If that be so, paragraph 7 of the Sealed
Cover Procedure would entirely apply and the reconmendati ons
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nmade by the DPC in respect of the respondent have to remain
in the sealed cover until he is conpletely exonerated of
the charges agai nst him

Shri Anil Kumar Sharma, |earned counsel, adopted the
contention that the situation would not have arisen as
envisaged in paragraph 7 of the Seal ed Cover Procedure if
the appellants had complied with the conditions stipulated
in the Ofice Menorandum dated 31.7.1991 either on that day
itself or at Ileast soon thereafter by promting the
respondent . Lear ned counsel contended that the Departnent
had w llfully and deliberately avoided to conply with the
said Ofice Mnm dated 31.7.1979, and hence appellants
should not be permtted to take advantage of their own
wWr ong.

W are not-inpressed by the said arguments for two
reasons. One is that, what the Departnment did not do is not
the vyardstick indicated in paragraph 7 of the Sealed Cover
Procedure, what is nentioned therein is that it cannot apply
to the Government servant who i's not actually pronoted by
that tine. Second is that, the stand taken up by the
Department is that in spite of deletion of clause (iv) of
the second paragraph, the reconmendations of the DPC nust
remain in the sealed cover on account of the conditions
specified in clause (iii) of the said paragraph by virtue of
the operation of paragraph 7 thereof. W cannot say that
the said stand was incorrect and, therefore, we are unable
to blame the Departnent for not opening the  sealed cover
i medi ately after 31.7.1991.

Learned counsel for the respondent nade an endeavour
to contend that in the |ight of the decision of this Court
in Union of India vs. K V. Janakiraman {1991 (4) SCC 109}
the Sealed Cover Procedure canbe resorted to only after
Charge Menp is received or a charge-sheet is filed and that
unl ess such an event had happened at the relevant tine the
CGovernment enpl oyee cannot be denied of his promotion, if he
is otherwise entitled to it. Learned counsel also subnitted
that Janakiraman was since followed in Union of India vs.
Dr. Sudha Sal han {1998(3) SCC}; Bank of India vs. Degala
Suryanarayana {1999(5) SCC 762}. The clauses of second
paragraph of the Sealed Cover Procedure considered in
Janaki raman were not those involved in the present case and
hence that decision is of no avail to the respondent: In
the other two decisions the facts warranted application of
the ratio contained in Janakiraman. The added factor in
these two cases was that the public servant concerned. had
been exonerated of the charges framed by the crinina
courts. In the present case the respondent is still facing
the trial for serious offences, and hence the situation is
di fferent.

W may also point out, in this context, that in Delhi
Devel opnent Authority vs. HC  Khurana {JT 1993(2) 695}
and Union of India vs. Kewal Kumar {JT 1993 (2) 705} this
Court found that the ratio in Janakiranman is applicable only
to the situations simlar to the cases discussed therein
and hence the Seal ed Cover Procedure resorted to by the DPC
in those two cases was upheld by this Court.

In our opinion the Tribunal has erred in overl ooking
paragraph 7 of the Sealed Cover Procedure (supra) and
hence the direction issued by it as per the inmpugned
judgment cannot be sustained. We, therefore, allow these
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appeal s and set aside the said direction.




