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KAPADI A, J.

These appeal s by special | eave have been filed agai nst an
addi tional direction given by the Gujarat H gh Court vide
j udgrment dated 25.9.2002 hol ding the appellant [iable to pay
i nterest under the /Kar Vivad Sanadhan Schenme, 1998 (for
short "the Schene") on the tax arrears to be determ ned by the
desi gnated authority (for short "DA").

The appellant filed a wit petition in the Gujarat H gh
Court against the rejection of the declarations made by the
assessee under the sai d Schene.

By the inpugned judgnent, the H gh Court held that the
declarations filed by the appellant herein were conpetent as the
assessee’ s revi sion applications were pending on the date of
filing of the declarations. The departnent was, therefore,
directed to entertain the declarations, to determ ne the anmount
payabl e and to grant a certificate under section 90(1).

The deci sion of the Gujarat H gh Court dated 25.9.2002
was chal | enged by the department before this Court vide Cvi
Appeal No. 4411 of 2003. By judgnent pronounced today by
this Court, we have upheld the decision of the GQujarat Hi gh
Court in holding that the declarations filed by the assessee
under section 88 of the Schene were conpetent and that the
H gh Court was right in directing the DA to determnine the
amount payabl e under section 90(1) of the Schene.

In these appeals, the only grievance of the appellant is
that the additional direction given by the inmpugned judgnent
maki ng the appellant liable to pay interest on the anount
payabl e under section 90 was illegal and without authority of
I aw.

M. ML. Varma, |earned senior counsel appearing on
behal f of the appellant subnmitted that under the Schene, there
was no provision for charging interest in cases where the DA
wongly refused to accept the declarations filed by the assessee
under section 88, as found by the Hi gh Court. He contended
that the appellant cannot be faulted particularly when it is found
that the DA had erred in rejecting the declarations filed under
section 88; that by the inpugned judgnent, the DA was
required to undertake the assessnment under section 90 and
det erm ne the anount payabl e on the basis whereof the DA was
required to issue a certificate and on that basis the appellant had
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to pay the anount; that the appellant cannot be asked to pay
interest on the amount which was not ascertainable at the
relevant time for error on the part of the DA and in the

ci rcunst ances, the additional direction given by the Hi gh Court
shoul d be cancel | ed.

The Finance (No.2) Act, 1998 introduced a Schene
call ed Kar Vivad Samadhan Schene, 1998. It was a recovery
schenme. Under the Scheme, the tax arrear had to be
out standi ng as on 31.3.1998. Under section 87(f), "disputed
tax" was defined to mean total tax determ ned and payabl e
under the IT Act/Walth Tax Act in respect of an assessnent
year but which remmi ned unpaid as on the date of making of the
decl aration fromwhich TDS, sel f-assessed tax, advanced tax
paid, if any, had to be deducted under section 90; the DA had to
det erm ne the anount payable and for that purpose, he had to
determ ne the tax arrear as well as the disputed anmount as
defi ned under section 87(f). Thus, the DA had to nake an
assessnment of tax arrears, disputed amount and anount payabl e
for each year of assessment; that appeal was barred agai nst the
order under section 90 (see section 92); that such determ nation
had to be done within 60 days fromthe receipt of the
decl arati on and based thereon the DA had to issue a certificate.
In other words, till the conpletion of the aforestated exercise,
the appell ant coul d not have paid the ampunt of tax and,
therefore, the appellant was not liable to pay interest as his
liability accrued only after the ascertainment of the anount
payabl e under section 90.

For the aforestated reasons, on the facts of ‘this case, we

set aside the additional direction given by the inpugned
judgrment directing the appellant to pay interest, particularly
when the department had wwongly rejected the declarations filed
under section 88.

Accordingly, these appeals are allowed, with no order as
to costs.




