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Lokeshwar' Singh Panta, J.

These two appeals involve identical questions of facts and
i ssues, and are, therefore, disposed of by this comon
j udgrent .

Cvil Appeal Nos. 3731-3732 of 2002 are filed by the
appel | ant i mpugni ng two judgnents and orders dated 19th
July, 2001 passed by the Division Bench of the H gh Court of
Gauhati in M A C. Appeal No. 56 of 2000 and in Wit Petition
(C No. 4418 of 2000. Facts of Civil Appeal No. 3731/2002
shal | cover the facts of the other Appeal No. 3732 of 2002.

C. A No. 3731 of 2002

Facts in brief are that on 15:4.1988 at about 4.00 p.m
an acci dent took place at Kharjan Pol of Sahab Pat har,
Tingrai, a place between Tinsukia and Digboi in the State of
Assam wherein two vehicles, namely, Maruti car bearing
registration No. UPI 237 and a bus bearing registration No.
ASQ 8446, were involved in a head-on collision. Raj Kunar
Dugar, the owner of the Maruti car, died in the accident on the
spot. Bidya Dhar Dutta, respondent No. 1, is the owner of the
bus and Ajay Baruah, respondent No. 2 herein, was driving
the of fending bus, when it met with an accident. The bus was
insured with the Oriental |nsurance Conpany Limted-
respondent No.3. The car of the deceased was not insured as
he had purchased it hardly a day or two before the accident.
The appel | ant-Bi joy Kumar Dugar and his wi fe-Snt. Panna
Devi Dugar [now dead] were the original clainmants before the
Mot or Accident C ains Tribunal (hereinafter referred to as 'the
MACT' ), Tinsukia. They clainmed a sumof Rs. 25,00, 000/~ as
conpensation fromthe respondents. The MACT, relying upon
the evidence and other material on record, cane to'the
concl usion that the deceased Raj Kumar Dugar and Aj ay
Baruah, driver-respondent No. 2, both were driving their
respective vehicles in a rash and negligent manner and the
accident was as a result of their contributory negligence for
which the insurer respondent No. 3 was liable to pay hal f of
the amobunt of conpensation, i.e. Rs. 1,76,800/-, to the

claimants. It also directed that the ampunt of conpensation
as awarded be paid with interest at the rate of 10% per annum
fromthe date of filing of the claimpetition till paynent.

Aggri eved by the inadequacy of the ampunt of
conpensation, the claimants filed MAC Appeal No. 56/2000
before the Hi gh Court. The Oriental Insurance Conpany al so
chal l enged the award in Wit Petition (C) No.4418/ 2000, on
the sole ground that the Company is not liable to pay interest
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on the conpensation anount from 1988 as directed by the
MACT. The High Court dism ssed the appeal of the clainmnts
for enhancenent of the conpensation, but allowed the wit
petition of the insurer holding the claimants entitled to
interest on the award anount only for a period of two years,
i.e. from10.1.1989 to Cctober, 1990 when the Insurance
Conpany appeared and filed its witten statenent before the
MACT. The Award to that extent, accordingly, was nodified.
Now, the clainants are before this Court in these two appeal s
assailing the correctness and validity of the judgnents and
orders dated 19th July, 2001 passed by the H gh Court.
During the pendency of these appeals, claimnt Snt. Panna
Devi Dugar had died and her |egal representatives are

prof orma respondents herein

We have heard the | earned counsel appearing for both
sides at length. Three submnissions were advanced by Shri Jos
Chiranel, |earned counsel for the appellant, to assail the order
of the H gh Court dismissing the clainmnts’ appeal for
enhancenent of the anpbunt of conpensation. First, that the
Hi gh Court has failed to consider the future prospects of the
deceased who was a Sci ence G aduate, prosecuting |aw
studies and at the same time he was earning Rs. 4,000/- per
nonth as an attorney-hol derof a petrol pump. According to
the | earned counsel ;/ Raj ‘Kumar woul d have earned m ni mum
Rs. 8,000/- to 10,000/ - per nonth, if not nore, if he had not
died in the accident.” In support of thi's submi ssion, reliance is
placed on GM, Kerala SR T.C Vs. Susanma Thonas
(Ms.) & Os,, reported in [1994] 2 SCC 176 = [1994] ACI 1,
and Sarla Dixit (Snt.) & Anr. Vs. Balwant Yadav & Os.

[ 1996] 3 SCC 179.

It was next contended that the Hi gh Court has erred in
accepting the finding of the MACT in apportioning the liability
of the deceased and the driver of bus'in the ratio of 50:50. It
was then contended that the interest at the rate of 10% per
annum awar ded by the MACT is on the | ower side and ought
to have been enhanced by the Hi gh Court to 18% per annum
as clained by the clainmnts.

The | earned counsel appearing for the contesting
respondent on the other hand, has sought to support the
orders of the High Court. He subnitted that this Court, in
exerci se of power under Article 136 of the Constitution of
India, would ordinarily not interfere with the concurrent
findings of facts recorded by the MACT and affirnmed by the
H gh Court.

To appreciate the respective contentions of the |earned
counsel for the parties, we have gone through the rel evant
material on record. It is by now well-settled that the
conpensation shoul d be the pecuniary loss to the dependants
by the death of a person concerned. Wile calculating the
conpensati on, annual dependency of the dependants should
be determined in terns of the annual |oss, according to them
due to the abrupt termination of life. To determi ne the
guantum of compensation, the earnings of the deceased at the
time of the accident and the ampunt, which the deceased was
spendi ng for the dependants, are the basic deterninative
factors. The resultant figure should then be multiplied by a
‘rmultiplier’. The nmultiplier is applied not for the entire span of
life of a person, but it is applied taking into consideration the
i mponderables in life, imrediate availability of the ampbunt to
the dependants, the expectancy of the period of dependency of
the claimants and so many other factors. Contribution
towards the expenses of the famly, naturally is in proportion
to one’'s earning capacity. |In the present case, the earning of
the deceased and consequently the anmpunt which he was
spendi ng over the nmenmbers of his fanmly, i.e. dependency is to
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be worked out on the basis of the earnings of the deceased at
the time of the accident. The nmere assertion of the clainmants
that the deceased woul d have earned nore than Rs. 8,000/- to
Rs. 10, 000/ - per nonth in the span of his lifetinme cannot be
accepted as legitimate income unless all the relevant facts are
proved by | eadi ng cogent and reliable evidence before the
MACT. The clainmants have to prove that the deceased was in

a trade where he woul d have earned nore fromtine to tine or
that he had special nmerits or qualifications or opportunities
whi ch woul d have led to an inmprovenent in his incone. There
is no evidence produced on record by the claimnts regarding
future prospects of increase of inconme in the course of

enpl oyment or business or profession, as the case may be. It
is stated that the deceased was about 24 years at the tine of
the accident. The MACT has accepted Rs. 4,000/- per nonth

as the earning of the deceased and after deducting Rs. 400/ -
per month for his pocket expenses, the renmaining sumof Rs.
3600/ - has been divided into three equal shares, out of which
two shares, i.e. Rs. 2400/- per nonth or Rs. 28,800/-

(wongly nentioned as Rs. 28,000/- in the award), were
assessed as loss to both the clainants, who were the parents
of the deceased. The ages of the claimnts are stated to be
between 45 and 50 years and accordingly nultiplier of 12 was
applied. Thus, a sumof Rs. 28,800/- X 12 = Rs. 3, 45, 600/ -
was awar ded as conpensation. |In addition thereto, a sum of

Rs. 2,000/- has been given for funeral expenses and a further
amount of Rs. 6,000/- under the head "Loss of Estate". The
total sum awardable is Rs. 3,53, 600/- but since the deceased
was held liable for contributory negligence, the liability of the
insurer with whomthe bus in question was insured.is fixed at
50% i.e. to the extent of Rs. 1,76,800/- with interest at the
rate of 10% per annumfromthe date of the filing of the claim
application till the date of paynent. The deceased,  a young
boy of 24 years old, was unmarried and the clainmants were his
father and nother, the dependency has to be cal cul ated on the
basis that within two or three years the deceased woul d have
married and raised fam |y and the nonthly all owance he was
giving to his parents would have been cut down. Thus, in our
view, the MACT has awarded just and reasonable

conpensation to the clai mants.

We have gone through the ratio of the above deci sions
relied upon by the claimants in support of the subm ssion for
the enhancenent of the anpbunt of conpensation. In G M,
Kerala SRTC s case (supra), the clainmants have satisfactorily
proved on record that the deceased person in that case had a
nore or less stable job in the newspaper establishment of
Mal ayal a Manorama on a nonthly salary of Rs. 1032/-. On
the basis of the evidence found on record in regard to the
prospects of the advancenment in the future career of the
deceased, this Court has nade higher estinate of nonthly
income at RS. 2,000/- per nobnth as the gross incone-and
granted relief to the claimnts.

In Sarla Dixit's case, the wi dow and m nor daughter of
Captain Ramakant Dixit who died in the accident filed claim
petition before the Mbtor Accident Clains Tribunal clainmng a
sum of Rs. 6,12,524/- on various heads. The dains Tribuna
found deceased Ramakant guilty of contributory negligence to
the extent of 75% and the truck driver was negligent only to
the extent of 25% and awarded in all Rs. 42,569/- to the
claimants. On appeal, the High Court held that the claimnts
were entitled to get total conpensation of Rs. 54,000/- and
observed that deceased Ranakant was not guilty of any
contributory negligence and the entire negligence rested on the
shoul der of driver of truck and consequently the owner of the
truck was held liable to nmeet the claimof conpensation
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awarded to the claimants. Interest at the rate of 6% fromthe
date of filing of the claimpetition was awarded. Being
aggrieved, the claimants filed Special Leave Petition before this
Court agai nst the inadequacy of the conpensation granted by

the High Court. This Court, after taking into consideration the
material facts on record, found that the deceased was the only
breadwi nner in the famly of the claimants. Hs life was cut
short in the prine period at the age of 27 by way of an
accident. He had put in seven years’ of military service by that
time. He was earlier a Lieutenant in the Army. Then he was
promoted to the rank of the Captain and was fully qualified for
promotion to the rank of a Major at the tinme of his death. The
claimants filed a certificate of Deputy Conmmandant and OC

Tps. to show that the deceased had obtai ned Sena Seva

Servi ce Medal, Sangram Medal, Poorvi Star and 25th | ndept.

Anni versary Medal during Mlitary active service in various
operation areas. The deceased at the time of his death had
passed his M A _exami nation and he was in the tine-scale of

Rs. 1000-50-1550. He had a | arge nunber of years of mlitary
servi ce ahead of hi mwhi ch woul d have certainly taken himto

hi gher echelons in his mlitary career. The evidence proved
that the deceased was a teetotaller and he did not snoke or
drink. On the basis of the entire evidence, the claimnts were
held entitled for the enhancement of the amount of

conpensati on.

In the present case, as noticed, there is no evidence
brought on record by the claimants to show the future
prospects of the deceased. This contention, in our view, is not
tenable to sustain it.

Adverting to the next contention of the claimants, no
doubt the High Court has not dealt with the point in issue.
However, we have noticed the reasoning and finding of the
MACT recorded under |ssue No. 2. It i's the evidence of Rajesh
Kurmar CGupta-P. W2 who was travelling in the Maruti car
along with the deceased Raj Kumar Dugar on the day of the
accident that he also suffered sonme-injuries in the said
accident. He stated that while comng from D gboi, 'the Maruti
car being driven by the deceased net with an accident at a
pl ace near Kharjan Pol. Before the accident, Raj Kunar Dugar
noti ced a passenger bus coning fromthe opposite direction
and the nmovenent of the bus was not normal as it was com ng
in a zigzag manner. The Maruti car being driven by the
deceased Raj Kunmar Dugar and the offendi ng bus had a head-
on collision. The MACT has not accepted the evidence of P.W
2 to prove that the driver of the offending bus was driving the
vehicle in abnornmal speed. |f the bus was being driven by the
driver abnormally in a zigzag manner, as P.W 2 wanted to
bel i eve the Court, it was, but natural, as a prudent man for
the deceased to have taken due care and precaution to avoid
head-on col lision when he had al ready seen the bus froma
| ong di stance conming fromthe opposite direction. It was head-
on collision in which both the vehicles were damaged and
unfortunately, Raj Kumar Dugar died on the spot. The MACT,
in our view, has rightly observed that had it been the knocking
on one side of the car, the negligence or rashness coul d have
been wholly fastened or attributable to the driver of the bus,
but when the vehicles had a head-on collision, the drivers of
both the vehicles should be held responsible to have
contributed equally to the accident. The finding on this issue
is a finding of fact and we do not find any cogent and
convi ncing reason to disagree with the well-reasoned order of
the MACT on this point. The MACT has awarded interest at
the rate of 10% per annum on the amount of conpensation
fromthe date of filing of the claimapplication till the date of
payment. It is a discretionary relief granted by the MACT and,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

6

in our view, the discretion exercised by the MACT cannot be
said to be inadequate and i nappropriate.

For the above said reasons, we find that the anmount of
conpensati on awarded by the MACT to the clainmants is just
and equitable and warrants no further enhancerment. W find
the pleas raised by the claimants wholly untenable as there is
no material on record to sustain them Hence, the appeal filed
by the claimants for enhancenent of conpensation stands
di sm ssed

C. A No. 3732 of 2002

Thi s appeal arises out of the order of the Hi gh Court
allowing CWP. No. 4418/2000 filed by the Oriental |nsurance
Conpany Limted against the award of the MACT to the extent
of payment of interest.  The ground of challenge was that the
claimpetition was filed by the claimnts on 3rd Cctober, 1988
i n which the Insurance Conpany was arrayed as respondent
No. 3. ~The claimants failed to take steps for the service of the
respondent's when the claimpetition was taken by MACT on
6t h Decenber, 1988 and further tine was given to take the
steps. It _was on 10th January, 1989 when prayer was made by
the insurer to allowit to file the witten statenment. Utinmately,
the witten statement was filed in the nmonth of October, 1990.
The defence of the I'nsurance Conpany was that it was |iable
to pay interest on/the anpbunt of conpensation fromthe period
starting from 10th January, 1989 to Cctober, 1990 and not
prior to that date as the insurer had put in-appearance before
the MACT only on 10th January, 1989. ~The H gh Court
accepted the wit petition of the I'nsurance Conpany and
quashed the Award of the MACT to-the extent that the
claimants shall be entitled to interest only for a period of two
years, i.e. fromthe date of the appearance of the lnsurance
Conpany on 10th January, 1989 to Cctober, 1990 when'it filed
the witten statenent.

Bei ng aggri eved agai nst the said order of the High Court,
the claimants have filed this appeal contending that the wit
petition of the Insurance Conpany agai nst the award, of
i nterest on the ampbunt of conpensation by the MACT was not
mai nt ai nabl e when it had not obtained the right to contest the
proceedi ngs on nerit under Section 170 of the Mtor Vehicles
Act, 1988 (hereinafter referred to as “the Act").

As noticed in the earlier part of this judgnment, the H gh
Court nodified the Anvard of the MACT to the extent that the
I nsurance Conpany is only liable to pay interest at the rate of
10% per annum on the anount of conpensation from10th
January, 1989 to Cctober 1990, when it filed witten
statenment to the claimpetition and prior to those dates the
i nsurer was not at fault.

It is not in dispute that the right of appeal is a statutory
right to the parties and where the | aw provides a renedy by
filing an appeal on limted grounds, the grounds of -challenge
cannot be enlarged by filing a petition under Articles 226/227
of the Constitution on the premise that the insurer has limted
grounds avail able for challenging the Award gi ven by the
MACT. Under Section 173 of the Act, an insurer has a right to
file an appeal before the Hi gh Court on |inmted grounds
avai | abl e under Section 149(2). The appeal being a product of
the statute it is not open to an insurer to take any plea other
than those provided under Section 149(2) of the Act. However,
in a situation where there is collusion between the clai mant
and the insurer or the insured does not contest the claimand
further, if the MACT does not inplead the Insurance Conpany
to contest the claim in such a situation it is open to the
i nsurer to seek permission of the MACT to contest the claim
on the ground available to the insured or to a person agai nst
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whom t he cl ai m has been nade. |If permission is granted and
the insurer is allowed to contest the claimon nmerit, in that
case it is open to the insurer to file an appeal against the
Award of the MACT on nerits. Thus, in such a situation, the
i nsurer can question the quantum of conpensati on awarded
by the MACT. As noticed earlier in the present case, the
i nsurer made a challenge to the Award of the MACT before the
High Court in the wit petition on the ground of its liability to
pay the interest on the ampbunt of conpensation for a specified
peri od wi thout obtaining the perm ssion of the MACT as
contenpl ated under the statute. Thus, in the light of the
decision of this Court in Sadhana Lodh v. Nationa
I nsurance Co. Ltd. & Another [2003] 3 SCC 524, dealing
with the provisions of Ss. 173 and 149(2) of the Act and the
provisions of Articles 226 and 227 of the Constitution and al so
Section 115 of the Code of Civil Procedure, 1908, this Court
hel d that since the insurer has a renedy by filing an appea
bef ore the Hi gh Court on the avail abl e def ences envi saged
under the statute, wit petition under Article 226/227 of the
Constitution by an insurer challenging the Anvard of the MACT
i s not mmintainable.

In our view, the above judgnment clinches the issue that
the wit petition filed by the Insurance Company was not
mai nt ai nabl e agai nst’ t he order of the MACT awardi ng interest
at the rate of 10% per annum on the anount of conmpensation
fromthe date of the institution of the claimpetition till the
date of paynment. The inpugned order, accordingly, is set
aside. This appeal is allowed. Consequently, the wit petition
is dismssed. The award of the MACT granting conmpensation
to the claimants along with interest is fully justified and it is
accordingly maintained. The parties are left to bear their own
cost s.




