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The Judgnent of the Court was delivered by

BHARUCHA, J. Upon a wit petition filed by Raj Singh (the first respondent
in this appeal) the Del hi” H gh Court held that the University Gants

Conmi ssion (Qualifications required of a person to be appointed to the
teaching staff of a University and institution affiliated to it)

Regul ations, 1991, notified on 19th Septenber, 1991, by the University

G ants Conmi ssion (the second respondent in this appeal) were valid and
man-datory and the Delhi University (the appellant) was obliged under |aw
to conply therewith. The Del hi-University was directed to select lecturers
for appointnent in itself andin its affiliated colleges strictly in
accordance with the said Regulations. This appeal by special leave is filed
by the Del hi University.

The wit petition was filed because Raj Singh had applied for the post of

| ecturer in Cormerce in three colleges affiliated to the Del hi University
but had not been called for an interview He averred that the advertisenent
for applications in this behalf did not |ay down that can-didates should
have passed the test prescribed by the said Regulations and that candi dates
who had not passed that test would not be called for interview The wit
petition was contested by the Delhi University. It was the case of the
Del hi University that the said Regul ati ons were beyond the conpetence of
the University Grants Conmission (U GC.) and that, in any event, they were
directory and not mandatory. The Del hi University, it was submitted, was an
aut onormous body and no condition of eligibility could be inposed upon it.
The case of the Delhi University was not accepted by the H gh Court-

The Del hi University was established under the Del hi University Act, 1922,
Section 2(g) thereof defines 'teachers to include "Professors, Readers,
| ecturers and other persons inparting instructions in this University or in

any college or Hall", Section 2(h) defines 'teachers of the University to
nmean "persons appoi nted or recogni sed by the University for the purpose of
inmparting instruction in the university or in any college". "College" is

defined in clause (a) thus :

"Col | ege", means an institution maintained or admitted to its privileges by
the University, and includes an Affiliated College and a Constituent
Col | ege.

By reason of Section 20 the Court is "the suprenme authority of the
University". Section 21 states that the Executive Council would be the
execut ed body of the University. Section 23 states that the Academ c
Council would be the acadeni c body of the University and woul d, subject to
the provisions of the Act, the Statutes and the Ordi nances, "have the
control and general regulation, and be responsible for the maintenance of
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standards of instruction, education and exam nation within the University,
and shall exercise such other powers and perform such other Duties as may
be conferred or inmposed upon it by the Statutes. It shall have the right to
advi se the Executive Council on all acadenmic matters........... ". Section
29 deals with the statutes of the University. No statute dealing wth,

inter alia, "the conditions on the fulfillnent of which the teachers of

coll eges and institutions may be recogni sed as teachers of the University"
may be nmade, anended or repeal ed by the Executive Council except with the
prior concurrence of the Acadenic Council

Statute 6, so far as is relevant, reads thus :

(1) The Executive Council shall, subject to the control of the Court, have
the managenent and adm nistration of the revenue and property of the
University and the conduct of all adnministrative affairs of the university
not ot herw se provided for.

(2) Subject to the provisions of the Act, the Statutes and the O dinances,
the Executive Council shall in addition to all other powers vested init,
have t he foll owi ng powers nanely

(i) to appoint, fromtinme to time, the Registrar, Librarian, Principals of
Col l eges and Institutions established by the University and such

prof essors, Readers, Lecturers and other nenbers of the teaching staff as
may be necessary on the recomendati ons of Sel ection Conmittees constituted
for the purpose.”

Ordi nance XXIV sets out the qualifications requisite for the post of
Lecturer in the Del hi University thus :

(a) A Doctorate's degree or research work of an equally high standard; and

(b) Good acadenic record with at |east second class (Cin the seven point
scale) Master’s degree in a relevant subject froman Indian University or
an equi val ent degree froma foreign University.

Havi ng regard to the need for devel oping interdisciplinary Progranmes, the
degree in (a) and (b) above nay be.in rel evant subjects.

Provided that if the Selection Committee is of the view that 'the research
work of a candidate as evident either fromhis thesis or from his published
work is of very high standard, it may relax the requirement of "at | east
second class in Master’'s degree exanmination' in terns of |evel achieved at
the said examination as prescribed in (b) above.

Provided farther that if a candi date possessing a Doctor’s degree or
equi val ent research work is not available or is not considered suitable, a
person possessing a good academ c record, (weightage being given to M.

Phil. or equival ent degree or research work of quality) nmay be appointed on
the conditions that he will have to obtain Doctor’s/M Phil. degree or give
evi dence of research of high standard within ten years of his appoi ntnent,
failing which he will not be able to earn future increments until he

fulfils these requirenents.
Expl anati on:

1. For determ ning 'good acadenic record’ the following criteria shall be
adopt ed

(i) A candidate holding a Ph. D./MPhil, degree should possess at |east a
second cl ass Master’'s degree; or

(ii) A candidate without a Ph. D./M Phil. degree should possess a high
second cl ass master’s degree and second class in the Bachel or’s degree; or
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(iii) A candidate not possessing Ph.D./M Phil. degree but possess-ing
second cl ass Master’'s degree should have obtained first class in the
bachel or’ s degr ee.

(2) persons having securing at |east 55% or nore nmarks shall be deened to
have passed the exam nation in the high second class."

The Del hi University Act is "existing |aw' for the purpose of the
Constitution of India, having been enacted before the Constitution cane
into force. Entry 63 of List | of the Seventh Scheduled to the Constitution
reads :

"The Institutions known at the commencenent of this Constitution as the
Banaras Hindu University, the Aligarh Muslim University and the Del hi
University; the University established in pursuance of Article 371-E, any
other institution declared by Parlianent by law to be an institution of
nati onal inportance.”

Therefore, it is Parlianent which is invested with the power to | egislate
concerning the Del hi University.

The University Grants Conmmi ssion Act, 1956, (the U G C Act) is enacted
under the provisions of entry 66 of List | of the Seventh Schedule to the
Constitution. It entitles Parliament to legislate in respect of "co-

ordi nation and deternination of standards in institutions for higher
education or research and scientific and technical institutions".

The short title of the U GC Act repeats the words of Entry 66, thus:

An Act to make provisions for the co-ordination and determnation of
standards in Universities for that purpose, to establish a University
Grants Commi ssion."

Section 2 of the UG C. Act is the-definition section and clause (f)
thereof defines a University to nmean "a University established or

i ncorporated by or under a central Act, a Provincial Act or a State Act,
and includes any such institution’as may, in consultation with the

Uni versity concerned, be recognised by the Conmi ssion in accordance wth
the regul ations nade in this behalf under this Act". Section 12 sets out
the functions of the UGC. It says, so far asis relevant for our

pur poses.

"It shall be the general duty of the Comm ssion to take, in consultation
with the Universities or other bodies concerned, all such steps as it my
think fit for the pronotion and co-ordi nati.on of “University education and
for the determ nati on and mai ntenance of standards of teaching, exam nation
and research in Universities, and for the purpose of performng its
functions under this Act, the Conm ssion may -

XXXXX XXXXX XXXXX XXXXX

(d) recommend to any University the neasures necessary for the inprovenent
of University education and advi se the University upon the action to be
taken for the purpose of inplementing such reconmendation ;

XXXXX XXXXX XXXXXX XXXXXX

(j) performsuch other functions as may be prescribed or as may be deened
necessary by the Comm ssion for advancing the cause of higher education in
India or as may be incidental or conducive to the discharge of the above
functions.

Section 12A enables the U GC to regulate fees and it prohibits donations’
in certain cases. Sub-section (1) of Section 12A sets our certain
definitions expressly for the purpose of Section 12A. C ause (d) thereof
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defines qualification to nean "a degree or any other qualification awarded
by a university". Section 14 reads thus :

"If any University grants affiliation in respect of any course of study to
any college referred to in the sub-section (5) of section 12A in
contravention of the provisions of that sub-section or fails within a
reasonable tine to conply with any reconmendati on nmade by the Commi ssion
under section 12 or section 13, or contravenes the provisions of any rule
made under clause (f) or clause (g) of sub-section (2) of section 25, or of
any regul ati on nade under clause (e) or clause (f) or clause (g) of section
26, the Conmmi ssion, after taking into consideration the cause, if any,
shown by the University for such failure or contravention, may withhold
fromthe University the grants proposed to be nade out of the Fund of the
Commi ssi on. "

Section 20 reads thus :

(1) I'n the discharge of its functions under this Act, the Comm ssion shal
be gui ded by such directions on questions of policy relating to nationa
purposes ‘as may be given it to by the Central Governnent.

(2) If any dispute arises between the Central Covernment and the conmi ssion
as to whether a question is or is not a question of policy relating to
nati onal purposes, the decisions of the Central Governnent shall be final."

Section 25 enpowers the Central Governnent to nake rules for the carrying
out of the purposes of the U GC Act. Section 26 entitles the U GC., by
notification in the Oficial Gazette, to nmake regul ations consis-tent with
the Act and the rul es made thereunder for:

"(e) defining the qualifications that should ordinarily be required of any
person to be appointed to the teaching staff of the university, having
regard to the branch of education in which he is expected to give

i nstruction.

(g) regulating the maintenance of standards and the co-ordi nati on of work
or facilities in Universities.

The said Regulation, that is to say, the University Grants Conmi ssion
(Qualifications required of a person to be appointed to the teaching staff
of a University and institutions affiliated to it) Regulations,. 1991, were
made in exercise of the powers conferred by Section 26(1)(e) reading with
Section 14 of the U G C Act and were notified on 19th Septenber, 1991, in
the Gazette of India. They apply, by reason of clause 1 (ii) thereof, "to
every University established or incorporated by or under a Central Act.
Provincial Act or a State Act, every institution including a constituent or
an affiliated coll ege recognised by the Conm ssion in consultation with the
Uni versity concerned under clause (f) of Section 2 of the University Grants
Conmi ssion Act, 1956 and every institution deened to be a University under
Section 3 of the said Act". Cause 2 prescribes the qualifications and
clause 3 the consequences of the failure of Universities to abide
therewith. They need to be reproduced in extenso

"2. Qualifications - No person shall be appointed to a teaching post in the
University or in any of institutions including constituent or affiliated
col | eges recogni sed under clause (f) of Section 2 of the University Grants
Conmi ssion Act, 1956 or in an institution deened to be a University under
Section 3 of the said Act in a subject if he does not fulfill the
requirements as to the qualifications for the appropriate subject as
provided in the Schedule 1

Provi ded that any relaxation in the prescribed qualification can only be
made by a University in regard to the posts under it or any of the
institutions including constituent or affiliated colleges recogni sed under
clause (f) of Section 2 of the aforesaid Act or by any institution deemed
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to be a University under Section 3 of the said Act with the prior approva
of the University Grants Comi ssion.

Provided further that these regulations shall not be applicable to such
cases where sel ections through duly constituted selection comrmittees for
maki ng appointnments to the teachi ng posts have been nade prior to the
enforcenent of these regul ations.

3. Consequences of failure of Universities to conply with reconmendati ons
of the Conmmi ssion, as per provisions of Section 14 or the University Grants
Commi ssi on Act, 1956

If any University grants affiliation in respect of any course of study to
any college referred to in sub-section (5) of Section 12A in contravention
of the provisions of that sub-section or fails within a reasonable tinme to
conply with any reconmendation nmade by the Comm ssion under Section 12 or
Section 13, or contravenes the provisions) of any rule made under cl ause
(f) or clause (g) or sub-section (2) of Section 25 of any regul ati on nmade
under cl ause (e) or-clause (f) or clause (g) of Section 26, the Conm ssion
after taking into the consideration the cause, if any, shown by the
University for-such failure of contravention, may w thout fromthe

Uni versity the grants proposed to be made out of the Fund of the
Conmi ssi on.”’

The genesis of the /'said Regulations is to be found in recomendati ons nade
by expert bodies of educationists fromtine to tine. In the Report of the
Nati onal Comm ssion on Teachers-11 dated 23rd March, 1985, it was noted
under the sub-title "Evaluating academ c achi evenents" that categorica
statenments had been made by various earlier committees and conmi ssions that
exam nation results were neither reliable nor valid and conparable. It was
recogni sed that the standards of perfornmance varied fromUniversity to
University, and that Universities whichwere a little nore exacting were

| ess generous with their scores. A way had to be found to ensure not only
that justice was done but also that it appeared to be done. Thereafter, in
considering an All India Merit Test, the Report said that it had to be
ensured that every citizen aspiringto be a teacher at the tertiary |evel,
that is, a lecturer, qualified interns of a national yardstick. Since the
first appoi ntnent presupposed doctoral work and since the UGC as well as
the Council of Scientific and Industrial Research (C.S.I. R) held an All-
India test for fell owships at this stage, the grade secured by a candi date
in this test could be utilised for drawing up a list of candidates eligible
for lectureships in colleges and Universities of the country. 1f this
proposal were to be inplenmented in such a manner that test became reliable,
val id and conparable fromthe acadenm c and the technical points of view,
the problem of regulating the induction of persons w th high caliber into
the Universities and coll ege of the country would be | argely taken care of
and the dream of having a national cadre of academics with high inter-

regi onal nmobility would have been realised. The Report, therefore,
recommended "that the U G C, should incorporate the passing of one of the
nati onal tests at least in grade B + on a seven-point scale inits

Regul ations | ayi ng down the mninum qualification of teachers and that this
should cone into force within two years". Under the sub-title "Professiona
excel | ence", The Report reiterated that it was extrenely inportant to make
a rigorous nerit-based selection for the entry |l evel into the teaching
profession, and this view corresponded with that of the vast majority of

t eachers.

In 1986 the U G C. appointed a conmittee of eminent nen in the field of
under the chairmanship of Prof. R C Mehrotra to exam ne the structure of
emol uments and conditions of service of University and coll ege teachers and
to nake recommendations in this behalf "having regard to the necessity of
attracting and retraining talented persons in the teaching profession and
provi di ng advancenment opportunities to teachers of Universities and

col  eges”. The Mehrotra Comm ttee noted what the Sen Conmittee and the
Review Comm ttee of the U G C 1977, had said in regard to the need for
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i nproved qualifications of teachers and observed that whereas high

St andards of M Phil and Ph.D. continued to be maintained in a nunber of
Universities, the standards appeared to have been diluted at several places
because of unplanned growth, inadequate faculty and | ack of infrastructura
faculties. It was underlined that one very serious consequence of dilution
of mninum standards for initial recruitment had been that already existing
disparities in the standards of teaching between rural colleges, urban

coll eges, State Universities and Central Universities had tended to get
further aggravated. The Mehrotra Committee recomended that the mininum
qualification for eligibility to a lecturer’s position should be a good
MA, MSc. . MCom, or equivalent degree. Wile making this
recomendati on the conmttee expressed its full consci ousness of the

i mportance of research experience and capability as an essential input for
efficiency and quality of teaching b nost disciplines at the tertiary
(lecturer’s) level. It therefore, strongly recommended the creation of much
better research facilities for universities and colleges, particularly
those dealing wth post-graduate education to start with. This would enable
brilliant |ecturers recruited wthout an M Phil or Ph.D. degree to pursue
course and research-work in their own institutions which could be followed
for the conpletion of their dissertation by nore specialised research for a
l[imted periodin a nore advanced centre of |earning or research. |In order
to ensure the quality of new entrants to the teaching profession, the
Mehrotra Committee reconmended that all aspirants for the post of |ecturer
b a University or coll ege should have passed a national qualifying

exam nation. This recomendation, it said, was in line with the
recomrendati on of the National Commi ssion on Teachers |Il. Such a test would
have the merit of renoving disparities in standards of exam nation at the
Master’s |level between different Universities. The Mehrotra Conmmittee hoped
that by this step local Influence would be mnimsed and the eligibility
zone for recruitment would be cone wi der. The proposed ex-anination was to
be a qualifying one in the sense that it determined only eligibility and
not sel ection. The Mehrotra Comm ttee reconmended the follow ng mininum
qualification for the post of |ecturer

"(i) Qualifying at the National Test conducted for the purpose by the UGC
or any other agency approved by the UGC

(ii) Master’'s degree with at least fifty five per cent nmarks or its
equi val ent grade and good academni c record.

The m ni mum qualifications nenti oned above shoul d not be rel axed even for
candi dat es possessing M Phil, Ph.D,, qualification at the time of
recruitnent."

A Conference of Vice Chancellors was held under the auspices of the U G C.
in 1989. Anobng the mmjor reconmendati ons made by the conference was one
that related to the "inplenentation of qualifying test for recruitnent of
| ectures™. The recommendation read thus :

The National level test to determine the eligibility for lecturers be
conducted. Wen the State CGovernment conducts such tests, while
accreditating them caution be exercised. It was al so suggested that the
test in regional |anguages be al so conducted."

Fol | owi ng up on the Mehrotra Conmittee report the Departnent of Education
M ni stry of Human Resources Devel oprment, Governnent of India wote to the
U GC on 17th June, 1987 on the subject of revision of pay-scales in

Uni versities and coll eges and ot her neasures for the maintenance of
standards in higher education. The letter stated that the Governnent of
India had, after taking into consideration the recomrendati ons of the

U G C. (based upon the Mehrotra Conmittee report) decided to revise the
pay-scal es of teachers in the Central Universities. To enable the same to
be done in the State, separate |etter had been ad-dressed. A schene for the
revi si on of pay-scal es was appended to the letter, which would be
applicable to teachers in all the Central Universities, the colleges in
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Del hi and the institutions deenmed to be University whose nmai ntenance
expenditure was net by the U G C. The inplenentation of the schene woul d be
subj ect to acceptance of all the conditions attached to the schene. The
letter stated that the Universities should be advised to anmend their
Statutes and Ordi nances before the revised Scal es becane operational. For
our purposes, the relevant portion of the schene reads thus :

"Only those candi dates who, besides fulfilling the m ni num academ c
qualifications described for the post of lecturer, have qualified in the
conprehensive test, to be specially conducted for the purpose, wll be
eligible for appointnent as lecturers. The detail ed schenes for conducting
the test including its design, content and adnministration will be worked
out and conmuni cated by the UGC. "

Bef ore we proceed to consider the submi ssions of |earned counsel, reference
may be made with advantage to two decisions of this Court which consider
entry 66 of List | of the Seventh Schedule to the Constitution.

In The Gujarat University, Ahnedabad v. Krishna Ranganat h Mudhokar and

Q hers, [1963] Supp. 1 SCR 112, the central question was whether the
Gujarat University could inpose Qujarati or H ndi as the exclusive nedia of
i nstruction and exami nati on and whether State |egislation authorising the
Quj arat University to inpose such nedia was constitutionally valid in view
of entry 66. As it then read, entry 11 of List Il enpowered the States to

| egislate in respect of education, including universities, subject to the
provi sions of entries 63,64,65 and 66 of List | and 25 of List Ill. Entry
63 of List I, as it then read, invested Parlianent with the power to enact

| egislation with respect to the institutions known at the conmencenent of
the Constitution as the Banaras Hi ndu University, the Aligarh Mislim

Uni versity and the Del hi_ University and other institutions decl ared by
Parliament by law to be institutions of national inportance. By reason of
entry 66. Parlianment was invested with the power to | egislate on

"coordi nation and determ nati on of standards in institutions for higher
education or reach and scientific and technical institutions." Item 25 of
List Il conferred power upon Parlianent and the State | egislatures to
enact legislation with respect to "vocational and technical training on

| abour"”. A six-Judge bench of this Court observed that the validity of
State legislation on the subjects of University education and education in
technical and scientific institutions falling outside 'entry 64 of List | as
it then read (that is to say, institutions for scientific or technica
education other than those financed by the Governnent of India wholly or in
part and declared by Parliament by |law to be institutions of nationa

i nportance) had to be judged having regard to whether it inpinged on the
field reserved for the Union under entry 66. In other words, the validity
of the State |egislation depended upon whether it prejudicially affected
the coordination and determ nation of standards. It did not depend upon the
actual existence of union legislation in respect of coordination and

determ nati on of standards which had, in any event, paranount inportance by
virtue of the first part of Article 254(1). Even.if power under entry 66
was not exercised by Parlianment, the relevant |egislative entries being/in
the exclusive Union List, a State | aw entrenching upon the Union field
woul d be invalid. Counsel for the Gujarat University submitted that the
power conferred by entry 66 was nmerely a power to coordinate and to
determ ne standard; that is, it was a power merely to evaluate and fix the
st andards of education, because the expression "coordination" neant

eval uation and "determi nation" neant fixation. Parliament had, therefore,
power to legislate only for the purpose of evaluation and fixation of
standards in the institutions referred to in entry 66. In the course of the
argunents, however, it was admitted that steps to rempve disparities which
had actually resulted from adopti on of regional nmedia and the falling of
standards mi ght be under-taken and | egislation for equalising standards in
hi gher education m ght be enacted by Parlianent. The Court was unable to
agree with the argurment. It held that entry 66 was a | egislative head and
ininterpreting it, unless it was expressly or necessity found conditioned
by words used therein, a narrow or restricted interpretation could not be
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put upon the generality of its words. Power to |egislate on a subject was
normally to be held to extend to all ancillary or subsidiary matters which
could fairly and reasonably be said to be conprehended in that subject.
Again, there was nothing either in entry 66 or el sewhere in the
Constitution which supported the subnission that the expression

"coordi nation" neant, in the context in which it was used, nerely

eval uation. Coordination in its normal connotati on neant harnonising or
bringing into proper relation. In which all the things coordinated
participated in a common pattern of action. The power to coordinate,
therefore, was not nerely a power to evaluate. It was a power to harnonise
or secure relationship for concerted action. There was nothing in entry 66
whi ch indicated that the power to | egislate on coordination of standards in
institutions of higher education did not include the power to |egislate for
preventing the occurrence of or for renoval of disparities in standards. By
express pronouncenent of the Constitution-makers it was a power to

coordi nate and, of necessity, inplied therein was the power to prevent what
woul d make coordination inmpossible or difficult. The power was absol ute and
unconditional and in the absence of any controlling reasons it had to be
given full effect according to its plain and expressed intention

In Gsmania University Teachers Association v. State of Andhra Pradesh and
Anr., [1987] 3 SCR 949, the validity of the Andhra Pradesh Conmission crate
of Hi gher Education Act, 1986, was in question. It was enacted to provide
for (he constitution of a Conm ssionerate to advise the State Governnent in
matters relating to higher education and to oversee its devel opnent and
performall functions necessary for the furtherance and mai nt enance of
excel l ence in the Standards of higher education. The |egislation was upheld
by the Hi gh Court. This court on appeal held to the contrary. It observed
that entry 66 of List | gave power to the Union to see that the required
standard of higher education in the country was nmaintained. It was the

excl usive responsibility of the Central Governnent to coordinate and
determ ne the standards of higher education. That power included that power
to eval uate, harnoni se and secure proper relationship to any project of

nati onal inportance. Such coordinate action in higher education with proper
standards was of paranmount inportance to national progress. Parlianent had
exclusive power to legislate with regard to the matters included in List-1
and the State had no power at all (in regard to such matters. If the State

| egi sl ated on a subject falling within List-1, the 'State |egislation was
void. The Court went on to say, "The Constitution of India vests parlianent
with exclusive authority in regard to co-ordination and determn nation of
standards in institutions for higher education. The Parlianent has enacted
the UGC Act for that purpose. The University Grants Conm ssion has,
therefore, a greater role to play in shaping the academc life of the
country. It shall not falter of fail inits duty to maintain a high
standard in the Universities. Denocracy depends for its very life on high
standards of general, vocational and professional education, Di'ssemi nation
of learning with search for new know edge with discipline all round rust be
mai ntained at all costs. It is hoped that University G ants Com m ssion
will duly discharge its responsibility to the national and play in
increasing role to bring about the needed transformation in the academc
l[ife of the Universities."

M. P.P. Rao, |learned counsel for the Delhi University, submitted that the
sai d Regul ati ons were recommendatory or advisory in nature and not

mandat ory. They coul d not override the provisions of the Del hi University
Act and its Statutes and Ordinances. If the said Regul ati ons were regarded
as binding on all Universities, they would be ultra vires the U G C. Act
itself because Section 12(d) thereof only provided for recomendati on and
advice. The term"qualifications" in Section 26(1)(e) of the U GC Act
meant educational qualifications obtained fromrecogni sed Universities. The
test prescribed by the said Regulations did not fall within the term
"qualifications" used in Section 26(1)(e). The definition of
"qualification’ given in Section 12A(1)(d) applied to Section 26(1) (e) as
wel | because Sections 12, 12A and 26 were inter-connected. Section 12
outlined the powers and functions of the U G C. It was incorporated by
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reference in Section 12A(2), The said Regul ati ons were nmade under section
26(1)(e) giving effect to Section 12(d). The word "defining" used in
Section 26(1)(e) neant describing the nature of or stating precisely or
speci fying. The power to define qualifications did not include the power to
create a new qualification, which was what the said Regul ati ons purported
to do. In defining, the U G C. could only specify some from anbng exi sting
recogni sed qualifications awarded by Universities. The test prescribed by
the said Regulations was in the nature of a test for screeni ng candi dates
possessi ng educational qualifications obtained fromdifferent Universities
by way of prelimnary selection or a first step in the process of

sel ection. Such a screening test formed part of the process of selection.
The U. G C, Act did not confer upon the U G C the power of selection of
teachers or the power to conduct a test for such selection. The power to
appoi nt included the power to select and the power to select included the
power to choose the nethod and manner of selection. The power to appoint
teachers was with the universities. Only the universities could sel ect
teachers and for that purpose only they could conduct a witten test. The
U G C. had not such power. The power of coordination and determ nation of
st andards had nothing to do with the selection of teachers. It was for each
uni versity to decide whether it would sel ect teachers by a witten test and
interviewor only by interview The said Regul ati ons had been made in
consultation with the Departnment of Education, Mnistry of Humans Resources
Devel opnent, Government of India. This was in contravention of the

provi sions of Section 12 read with Section 26(1)(e) and eroded the autonony
of every University. The power to relax qualifications was an inherent
power of the appointing authority and was necessarily inplied in the power
to nake appoi ntrments. Wil e recognising the power of a University to rel ax
qualifications, Cause (2) of the said Regul ations shifted the power from
the Universities to the U G C. through the requirenent of its prior
approval . This was assunption of ‘a part of the power of appointment and was
in contravention of the U G C Act. The clause in the said Regul ations
which required Universities to seek prior approval of the U GC. for the
rel axation of qualifications was ultra vires Section 14 of the U G C. Act

i nasmuch as. Wile the action contenpl ated by Section 14 was post facto,
that is, subsequent to the appointment of a teacher in relaxation of the
qualifications, the clause altered the course of action and prohibited the
rel axation of qualifications without prior approval. It was not open to the
U G C to prescribe consequences different fromthose nentioned in Section
14 for breach of regul ati ons made under section 26 or change the sequence
of steps to be taken for securing enforcenent thereof. Regul ati ons nade
under Section 26(1)(e) did not override the Del hi University Act ‘and its
Statutes and Ordinances relating to qualifications for the appoi ntnent of
teachers. Only regul ati ons made under Sections 12A of ‘the U G C. Act were
gi ven over-riding effect by reason of sub-section (7) thereof. The word
"ordinarily" used in Section 26(1)(e) neant-"not invariably". Therefore,
the qualifications that were required to be defined by Section 26(l)(e) of
the UGC Act were in the nature only of recommendations. A written test
was i nappropriate and irrational in the case of appointnents of person

bel onging to a mature age group like lecturers in a University. On a
reasonabl e interpretation of the said Regulations the test prescribed
thereby operated only qua candi dates possessi ng the m ni mum qualification
prescribed by the U G C. and not qua candi dates who possessed hi gher
qualifications Iike MPhil. and Ph.D. It operated al so qua fresh entrants
to the post of lecturer and not qua those who were already lecturers in

ot her Universities or colleges. Any other interpretation of the said
Regul ati on woul d be tantamount to treating unequal as equal s and,

therefore, violative of Articles 14 and 16(1). The test prescribed by the
sai d Regul ations could not be a substitute higher qualifications, nmuch | ess
a preferential qualification. Entries 63 and 66 of List-I had to be
construed harmoni ously. Entry 66 operated vis-a-vis institutions of higher
education other than those nentioned in entry 63. Section 2(f) of the

U GC Act to be construed accord-ingly. So read, only sone of the
provisions of the UG C. Act, like Section 13, relating to the funding of
Universities would apply to Central Universities and institutions nmentioned
in entry 63. The other provisions of the U GC. Act dealing with
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coordi nation and determ nation of Standards would not apply to Centra
Universities and other institutions nentioned in entry 63. These provisions
applied only to Universities and institutions other than those nentioned in
entry 63. The definition of ’'University" given in Section 2(f) had to be
understood in the context of each provision in the U GC Act and could not
be read nechanically into each and every provision thereof. By reason of
entry 63, the Ordinances of the Del hi University which prescribed
qualifications had to be treated as laid down by Parlianent itself. The
process of coordination by the U G C. could, therefore, only nean that the
standards of other Universities had to be raised to the |level of the
standards of the Central Universities.

In support of his subm ssion that only the University could sel ect

candi dates and for that purpose conduct a witten exam nation, M. Rao
relied upon this Court’s judgnment in A P. Public Service Comi ssion
Hyderabad &Anr. v. B.  Sarat Chandra & Ors., [1990] 2 S_.C R 463. This was a
case where the concerned rule provided that no person would be eligible for
appoi ntment to the post in question by direct recruitnment unless he had
conpl et ed 't he age of 21 years and not conpleted the age of 26 years on the
first day of July of the year in which the selection was made. The State
Admi ni strative Tribunal took the view that the selection could be said to
have been nmade only when the Iist had been prepared and the eligibility of
the candidate as to age to be deternm ned at this stage. This Court observed
that if the word ’'selection’ was understood as neaning only the final act
of selecting candi dates and preparation of the Iist for appointnment then
the concl usion of the Tribunal was not unjustified. Before accepting that
nmeani ng, its consequences, anonalies and uncertainties had to be seen
Havi ng regard thereto, the court cameto the conclusion that the date to
attain the mni num or maxi mum age had to be specific and deterninate for
candi dates to apply and for the recruiting agency to scrutinise
applications. It was, therefore, unreasonable to construe the word

"sel ection" to nean only the factum of preparation of the select list for
that date could vary. It is difficult-'to see how this authority can support
the proposition for which it was intended. In support of his subm ssion
that it was for each University to decide whether it would select through a
witten test and interview, or onlyan interview, M. Rao cited this
Court’s judgnent in State of Andhra Pradesh & Ors. v. Lavu Nrendranath &
Os. etc., [1971] 3 SCR 699. This was a case on al together different

i ssues. This Court held that the Governnent which ran'the colleges in
guestion had the right to select out of the large nunber of applicants for
seats and for this purpose it could prescribe a test of its own. Merely
because the Governnent tried to supplenment the eligibility rule by a
witten test in subjects with which the candi dates were already famli ar
its action could not be inmpeached. That the University had rmade regul ations
regardi ng the adm ssion of students to its degree courses did not nean that
anyone who had passed the qualifying exam nation, such as the P.U C or

H S.C., was ipso facto entitled to adm ssion to such courses. M. Rao
sought to rely upon the judgment of this Court \in Lila Dhar v. State of
Rajasthan & Ors., [1982] 1 S.C.R 320, to support the argunment that witten
test was unfair and irrational in the case of appointnents of candi dates
bel onging to a naj or age group. W shall assume that this decision so
holds, but it is, in the facts and circunstances of the present case, of
title assistance. It is very evident that |arge nunbers of educationists

t hensel ves have over the years strongly recommended the inposition of a
witten test for candi dates hol ding degrees from Universities all over the
country because of the lack of an uniformstandard and it is not for this
Court to say that they were wong. Again, the judgnments in Sanatha Gauda v.
Ber hampur University and ors., [1990] 2 S.C.R 273. and Dr. Amhesh Kumar
etc. etc. v. Principal, LLRM Medical College Meerut and ors. etc. etc.
[1987] 1 S.C.R 661, were cited by M. Rao in support of the proposition
that the test prescribed by the said Regul ations treated unequal s as
equal s, the unequal s bei ng those who possessed hi gher qualifications |like
M Phil. & Ph.D. and those who were already |lecturers in other Universities
and colleges. As we see it, all applicants for the post of lecturer are
equal Iy placed and rmust be simlarly treated.
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The | earned Attorney Ceneral, appearing for the UGC, referred us to the
various reports of conmttees and comi ssions of educationists

af orementi oned. He drew our attention to the judgnents in the cases of the
CGujarat University and the Gsmania University, to which we were have made
reference. He took us through the provisions of U GC Act and he stressed
the neaning of the word 'qualification’ as given in various dictionaries
and |law Il exicons. It is enough to cite the Concise Oxford Diction-ary which
defines '"qualification’ to nean, inter alia, "the condition that must be
fulfilled before right can be acquired or office held" and Bl ack’s Law

Di ctionary which defines "qualification” to nean "the possession by an

i ndi vidual of the qualities, properties, or circunstances, natural or
adventitious, which are inherently or legally necessary to render him
eligible to fill an office.,...". Upon this basis, the | earned Attorney
General submitted that qualification included eligibility. The witten test
prescribed by the said Regulations, he subnmitted, was only a condition of
eligibility and did not entrench upon the university’'s right to select,
particularly since no marks or ranks were awarded to successful candi dates.
The | earned Attorney Ceneral drew our attention to the provisions of
Section 20 of the U G C, Act (which we have extracted above) and to the
letter dated 17th June, 1987, witten by the Departnment of Education

M nistry of Human Resources Devel opnent of the Government of India to the
U G C. making the implenentation of the schene annexed thereto a condition
for the revision of 'pay-scales as recommended by the Mehrotra Comrmittee. He
poi nted out that the schenme required that only those candi dates who,
besides fulfilling the m ni num academ c qualifications prescribed for the
post of lecturer, has qualified in a conprehensive test to be specially
conducted for the purpose would be eligible for appointnment as |ecturers,
The Attorney Ceneral submitted that this letter was a directive by the
Central CGovernment to the U G C_-on a question of policy relating to

nati onal purposes and was, therefore, in any event, binding upon the U GC
and the said Regul ati ons had been nade consequenti al  thereon

M. Ganguli, |earned counsel for Raj Singh (the first respondent and
original wit petitioner), adopted the argunment of the | earned Attorney
CGeneral . He argued that there was no conflict between the areas of
operation of entries 63 and 66 of List | and that the concept of the

aut ononmy of an University could not be so construed as ' to nmake entry 66
otiose qua Universities that fell under entry 63. In regard to the neaning
of the word qualification M. Ganguli drew our attention to the judgment of
this Court in The State of Rajasthan and (anothers v. Shri-Fateh Chand and
another, [1970] 4 S.L.R 55, where the viewthat the word qualifications
meant only academ c qualifications was di sproved.

The Del hi University Act was on the Statute book when the U G C_Act was
enacted by Parlianent under entry 66 of List I. It nust be assumed that
Parliament was aware of the provisions of the Delhi University Act when it
enacted the U G C Act, particularly because the power to enact

| egi sl ati ons concerning the Del hi University |lay with Parlianent under
entry 63 of List |I. The Delhi University and other Universities covered by
entry 63 were consciously nmade subject to the regulation of the U G C in so
far as co-ordination and determ nati on of standards were concerned. This
was made explicit by the definition of University in Section 2(f) of the
U GC Act. To take any other view would be to nmake otiose, qua the

Uni versities covered by entry 63, not only the U G C. Act but entry 66
itself. The argument that Section 2(f) of the U G C. Act defining
University had to be read not with reference to the U GC Act as a whole
but only with reference to such provisions of the U G C Act as deal with
fundi ng nust be rejected. If there were nerit in the argument that entry 66
operated only vis-a-vis institutions other than those nentioned in entry
63, the UGC Act inits entirety would not apply to the Del hi University
and the Del hi University would, consequently, not be entitled to receive
any grant there-under. It is for this reason to avail the grant but shed
the obligation under the U G C Act. That the argument has been so

cauti ously advanced.
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The anbit of entry 66 has al ready been the subject of the decision of this
Court in the cases of the Gujarat University and the Gsmania University.
The U.G C, Act is enacted under the provisions of entry 66 to carry out the
objective thereof. Its short title, in fact, reproduces the words of entry
66. The principal function of the UGC is set out in the opening words of
section 12, thus "It shall be the general duty of the Conmi ssion to take
................. all such steps as it may think fit for the pronotions and
co-ordi nation of University education and for the deternination and

mai nt enance of standards of teaching, exam nation and research in

Universities........... "It is very inmportant to note that a duty is cast
upon the Commi ssion to take "all such steps as it may think
fit.. . oo for the determ nation and nmintenance of standards of

teachi ng". These are very wi de rangi ng powers. Such powers, in our view,
woul d conprehend the power to require those who possess the education
qualifications required for holding the post of lecturer ia Universities
and col l eges to appear for a witten test, the passing of which woul d.
establish that they possess the m nimal proficiency for holding such post.
The need for such test is denpnstrated by the reports of the comm ssions
and commttees of educationists referred to above which take note of the
di sparities inthe standards of education in the various Universities in
the country. It is patent that the hol der of a post-graduate degree from
one University is not necessarily of the sane standard as the hol der of the
same post-graduate degree from another University. That is the rationale of
the test prescribed by the said Regulations. It falls squarely within the
scope of entry 66 and the U G C. Act inasnmuch as it is intended to co-
ordinate standards and the U GC Actis arned with the power to take al
such steps as it may think fit in this behalf. For performing its genera
duty and its other functions under the U GC Act, the UGC is invested
with the powers specified in the various clauses of Section 12. These

i nclude the power to recommend to a University the neasures necessary for
the i nprovenent of University educationand to advise in respect of the
action to be taken for the purpose of i npl enenti ng such recomrendati on
(clause (d)). The U GC. is also invested with the power to perform such
ot her functions as nmay be prescribed or as nay be deened necessary by it
for advancing the cause of higher education in India or as may be

i ncidental or conductive to the di'scharge of such functions (clause (j)).
These two cl auses are al so wi de enough to enpower the U G C to frame the
said regul ations. By reason of Section 14, the U-GC. 'is authorised to

wi thhold froma University its grant if the University fails within
reasonable tine to conply with its reconmendation, but it is required to do
so only after taking into con-sideration the cause, if any, shown by the
University for such failure. Section 26 authorises the U G C, to nake
regul ati ons consistent with the U G C Act, and the rul es nade thereunder
inter alia, defining the qualifications that should ordinarily be required
for any person to be appointed to the teaching staff of a University,
having regard to the branch of education in whichhe is expected to give
instruction (clause (e) of sub-section (1)); and regul ating the mai ntenance
of standards and the coordination of work or facilities ' in Universities
(clause (g)). W have no doubt that the word ’'defining’ neans setting out
precisely or specifically. The word 'qualifications’, as used in clause
(e), as of wide anplitude and woul d include the requirenment of passing a
basic eligibility test prescribed by the U G C The word 'qualifications’
in clause (e) is certainly wider than the word ’'qualification defined in
Section 12A(1) (d), which in expressly stated terns is a definition that
applies only to the provisions of Section 12A. Were this definition of
qualification, as nmeaning a degree or any other qualification awarded by a
Uni versity, to have been intended to apply throughout the Act, it would
have found place in the definitions section, nanely Section 2.

We now turn to anal yse the said Regul ations. They are made applicable to a
Uni versity established or incorporated by or under a Central Act, a
Provincial Act or a State Act, every institution, including a constituent
or an affiliated college recognised by the U GC. in consultation with the
Uni versity concerned, and every institution deened to be a University. The
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sai d Regul ation are thus intended to have the w dest possible application
as indeed they nust have if they are to serve the purpose intended, nanely,
to ensure that all applicants for the post of |ecturer, from whichever
University they nmay have procured the minimumqualificatory degree, nast
establish that they possess the proficiency re-quired for lecturers in al
Universities in the country. This is what clause 2 of the said Regul ations
mandates, thus :" No person shall be appointed to a teaching post in
university............ in a subject if he does not fulfill the requirenents
as to the qualifications for the appropriate subject as provided in the
Schedul e 1". The first proviso to clause 2 pernits relaxation in the
prescribed qualifications by a University provided it is nade with the
prior approval of the U GC This is because the said Regul ati ons, made
under the provisions of Section 26 (l)(e), define the qualifications that
are ordinarily and not invariably required of a |lecturer. The second
proviso to clause 2 makes the application of the said Regul ations
prospective. Clause 3 of the said Regul ations provides for the consequence
of the failure of a University to conply with the reconmrendati on nade in
clause 2 in the same terns as are set out in section 14 of the U G C Act.
The provisions of clause 2 of the said Regulations are, therefore,
recommendatory in character. 1t would be open to a University to conply
with the provisions of clause 2 by enploying as | ecturers only such persons
as fulfill the requirenents as to qualifications for the appropriate

subj ect provided in the schedule to the said Regulations. It would al so be
open, in specific cases, for the University to seek prior approval of the
UGC torelax these requirenments. Yet again, it would be open to the
University not to conply with the provisions of clause 2, in which case, in
the event that it failed to satisfy the U GC. that it had done so for good
cause, it would lose'its grant fromthe U G C. The said Regul ati ons do not
i mpi nge upon the power of the University to select its teachers. The
University may still select its l'ecturers by witten test and interview or
either. Successful candidates at the basic eligibility test prescribed by
the said Regul ations are awarded no marks or ranks and, therefore, all who
have cleared it stand at the sane level. There is, therefore, no el enent of
sel ection in the process. The University s autonomny is not entrenched upon
by the said Regul ati ons.

M. Rao was at pains to tell us that there were nen 'and wonen in the field
of education who possessed far higher qualifications than the nini mum
prescribed for lecturers who were willing to join the 'Delhi University as
Lecturers but would be deterred fromdoing so by reason of the test
prescribed by the said Regul ati ons. W have not doubt that there nust be
hi ghly qualified men and wonmen in the country who, to serve their chosen
field, would be willing to becone |ecturers. W have no doubt that they
woul d appreciate the sound objective of the said Regul ations and woul d,
therefore, not consider it infra dig to appear at and clear the test
prescri bed thereby. W have al so no doubt that in the case of em nently
qualified men and wonen, the U.G C. would not hesitate to grant prior
approval to the relaxation of the requirenent of clearing the test.

In the view that we take, it is, we think, not necessary to consider

whet her or not the letter dated 17th June, 1987 addressed by the Depart-
ment of Education. Mnistry of Human Resource Devel opnment, Covern-nent of
India to the U GC. can be said to be a directive under Section 20 of the
U G C. Act concerning a question of policy relating to national purposes.
It is enough to say that the facts do not bear out the subm ssion of M.
Rao that the said Regul ations were nade at the behest of the Governnent of
I ndi a.

It is now appropriate to clarify the direction that the Del hi H gh Court
issued in allowing the wit petition. It held that the notification dated
19t h Septenber, 1991, by which the said Regul ati ons were published, was

val id and mandatory and the Del hi University was obliged under law to
conply therewith. The Del hi University was directed to select lecturers for
itself and its affiliated and subordinate colleges strictly in accordance
with the notification. Put shortly, the Delhi University is nandated to
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conply with the said regul ations. As anal ysed above, therefore, the Del hi
University may appoint as a lecturer in itself and its affiliated colleges
one who has cleared the test prescribed by the said regulations: or it may
seek prior approval for the relaxation of this requirenent in a specific
case, or it may appoint as |lecturer one who does not meet this requirenent
wi t hout having first obtained the USC s approval, in which event it would
if it failed to show cause for its failure to abide by the said Regul ations
to the satisfaction of the U GC., forfeit its grant fromthe UGC If,
however, it did show cause to the satisfaction of the UGC. it not only
woul d not forfeit its grant but the appointnment nmade without obtaining the
U GC.'s prior approval would stand regul ari sed.

The appeal is disnissed. There shall be no order as to costs.




