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ACT:

The Representation of the People Act, 1951/ Conduct of
El ection Rules, 1961: Sections 30 and 100/ Rul e 10--El ection
Peti ti oner-Candi dat e for election--Conplaint that mai n
reason for defeat at election was change of synbol-- That
voters were msled and could not be apprised of the change
of symbol --Hi gh Court judgment set -aside-Election petitioner
failed to discharge burden of proof that result of election
was materially affected.

HEADNOTE

In the election to the Bihar Legislative Assenbly ' held
in 1985, the appellant was declared elected from 'the 286
Chandan Kyari (S.C.) Constituency. The respondent, ‘a sitting
M L. A, who secured 430 votes |less than the appellant, filed
an el ection petition in the Patna High Court (‘Ranchi~ Bench)
calling in question the election of  the appellant. The
respondent’s nmain grievance was that the Returning O ficer
re-allocated his "bow and arrow synbol to another candi date
Murura Dasi, and instead allotted the synbol of '|adder’ to
him and this sudden change of synmbol left him with  |ess
than 20 days tine for camnpaign which resulted in confusion
amongst his supporters as a result of which his election was
materially affected. On this prem se the respondent contend-
ed that the election was liable to be declared void on' the
ground of (i) violation of section 30(d) of the Representa-
tion of People Act, 1951, which according to him prescribed
atleast 20 days time for el ection canpai gn, which he did not
have after change of the synbol; and (ii) violation of = Rule
10(5) of the Conduct of Election Rules, 1961 wunder which
according to him the election synbol could not be changed
wi t hout pernission of the Election Conmi ssion. The respond-
ent-election petitioner examned hinself. Evidence of no
ot her witness appears on record.

The Hi gh Court allowed the petition and declared the
appellant’s election to be void holding that the result of
the election in so Tar as it concerned the returned candi-
date was materially affected by violation of Rule 10(5) of
the Conduct of Election Rules, 1961.

Before this Court, it was contended on behal f of the appel-
| ant that
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(i) the appellant did not receive any notice of the election
petition against her and the trial had proceeded ex-parte;
(ii) there was no breach of section 30(d) of the Representa-
tion of the People Act Inasmuch as the m ni mum 20 days tine
was available after the date of withdrawal of nom nation
paper to the date of poll; (iii) there was no violation of
Rul e 10(5) of the Conduct of Election Rules; and (iv) even
assum ng that there was violation of this rule, the election
petitioner disnmally failed to prove by evidence that the
result of the election was materially affected thereby,
i nasmuch as no sufficient evidence was adduced in proof of
his claim and he hinself could not have proved his aver-
nment s.
Al'l owi ng the appeal, this Court,

HELD: (1) Under s.30 of the Representation of the People
Act, 1951, as soon as the notification calling upon a con-
stituency to elect the nenber or nenbers is issued, the

El ection 'Commission shall, by notification in the Oficia
Gazette appoi nt, anongst others, under clause (d), the date
or dates  on which a poll-shall, if > necessary, be taken

which or the first of which shall be a date not earlier than
the twentieth day after the'last date for the wthdrawal of
candi dature. [928F]

(2) In the instant case, the last date for the wthdraw
al of nomnation was 9.2.1985 and the date of poll was
5.3.1985. There was, therefore, clear conpliance with the
requi rement of s. 30(d). The respondent hinself stated that
on 14.2.1985 he received notice of intention of the Return-
ing Oficer to change his election synbol and the synbol was
actually changed on 15.2.1985. This Court agrees with the
Hi gh Court that only the spirit of s. 30(d) was not conplied
with. In terns, this provision was clearly conplied wth.
[ 928G 929A]

(3) The violation of sub-rule (5) of Rule 10 per se wll
not invalidate the election. The election petitioner has
also to prove that the result of the election, in so far as
it concerns the returned candi date, was nmaterially affected.
[ 934A- B]

(4) The party who wishes to get an election declared
void has to establish by satisfactory evidence that the
result of the poll had in fact been materially affected by
the violation of Rule 10(5) of the Rules. For doing this, it
has to be denmonstrated that the votes woul d have been di-
verted in such a way that the returned candi date woul d have
been unsuccessfull. [931B]

923

Vashi st Narain Sharma v. Dev Chandra & O's., [1955] 1
SCR 509; Inayatullah Khan v. Diwanchand Mahajan & Os., 15
ELR 219; S.N. Bal akrishna v. Fernandes, AR 1969 SC /1201,
(1969) 3 SCR 603; Shiv Charan Singh v. Chandra Bhan Singh
[1988] 2 SCC 12 and Chhedi Ramv. Jhilmt Ram & O's., [1984]
2 SCC 281, referred to.

(5) A decision in an election petition can be given only
on positive and affirmative evidence and not on nere specu-
lation and suspicion, however, strong they are. |In the
instant case, there is no such positive and affirmative
evi dence. Mere assertions by the election petitioner were
not enough. [932D0

(6) There could be no proposition or contention that a
candidate with a particular synbol would al ways be success-
ful at the hustings or that a particular voter or a nunber
of voters would al ways vote for a synbol irrespective of the
candi date to whomit is allotted. [932E]

(7) There is no dispute about the inportance of the
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synbol in a backward constituency. This will however, not
absolve the election petitioner of his burden of proving
that the result of the election has been materially affect-
ed. [933B]

Al Party Hill Leaders’ Conference, Shillong v. Captain
WA. Sangama, AR 1977 SC 2155 and Roop Lal Sathi v. Nach-
hattar Singh GIlI, [1982] 3 SCC 487, referred to.

(8) The election petitioner has not stated and proved
that nore than 430 voters would have voted for him had the
synmbol of 'bow and arrow not been changed, and that they
voted for Murura Dasi only for her having the symbol of ’'bow
and arrow . How could that be proved would. of course,
depends on the facts and circunstances of the case. [929F]

(9) In the instant case; the election petitioner dismnal-
ly failed to discharge the burden of proving that the result
of the election, inso far as it concerned the appellant,
who has been the returned candidate, was materially affect-
ed. The High Court was in error in holding, wthout suffi-
cient evidence, that it was materially affected. [934C]

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil. Appeal No. 3955
(NCE) of 1987.

From the Judgnent and Order dated 16.11.1987 of the
Patna H gh Court in Election Petition No. 4 of 1985.
924
R K. Garg and D.K. Garg for the Appellant.

S.N. Singh, HL. Srivastava, B.M Sharmaand T.N.  Singh
for the Respondent.
The Judgrment of the Court was delivered by

SAIKIA, J. This election appeal under S.116A of the
Representati on of the People Act 1951, hereinafter referred
to as ’'the Act’', is fromthe Judgnent of the Patna H gh
Court (Ranchi Bench) in the respondent’s Election Petition
No. 4 of 1985 allowing the petition and declaring the elec-
tion of the appellant to the Bi har Legislative Assenbly from
the 286 Chandan Kyari (S.C.) Constituency to be void.

Pursuant to the Notification of Electionto the Bihar
Legi slative Assenbly, the Returning Oficer of the 286
Chandan Kyari (S.C.) Assenbly Constituency —announced the
fol | owi ng progranme:

A. Last date for filing nom nation paper 6.2.1985
B. Date of the Scrutiny of the nom nation paper 7.2.1985
C. Last date of withdrawal of candi dature 9.2.1985
D. Date of Poll 5.3.1985
E. Date of counting 6.3.1985

The appel l ant, the respondent and 17 others filed their
nom nation papers; and the Returning Officer accepted the
nom nati on papers found valid at the scrutiny. Three of them
wi thdrew their candidature, |eaving 16 contesting candi dates
in the field. The Returning Oficer prepared and published
the following Iist of contesting candidates with the allot-
ted synbol s:

S. No. Nane Party Synbol

1. Ayodhya Raj ak | ndependent Boat

2. Urma Bawr i " Hor se

3. Koki | Raj war " Cultivator cutting crops
4. Kiriti Bhusan Das " Fi sh

5. Tilakdhari Bawri " Two | eaves

6. Dul al Das | ndependent Spade & Stroker

925

7. Nakul Chandra Raj ak | ndependent Ri si ng Sun

8. Panchanan Raj ak " Ladder
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9. Padam Lochan Rajwar B.J.P. Lot us
10. Mahindri Rajwar | ndependent Bi cycl e
11. Murura Dasi Jhar khand A Wnman carrying a
Mukti Morcha basket on her head.
12. Yogendra Bawri I ndi an Scal e
Congress (J)
13. Randas Ram | ndependent Canel
14. Lata Devi (Mali) I ndi an Hand
Nat i ona
Congress(1)
15. Shankar Bawri | ndependent Swasti k wthin
the circle
16. Haru Raj war Mar xi st Bow and arrow

coordi nation
The poll was held according to schedule on 5.3.1985; and,
after counting, the following result was announced on
6.3.1985 by the Returning Oficer:

S. No. Nane Party Vot es secured
1. Ayodhya Raj ak | ndependent 187
2. Ura Bawr i " 590
3. Koki |- Rajwar " 4564
4. Kiriti Bhusan Das J 477
5. Ti | akdhari Bawr i " 1458
6. Dul al Das " 550
7. Nakul chandra Raj ak " 387
8. Panchanan Raj ak " 434
9. Padam Lochan Rajwar B.J.P. 8231
10. Mahandri Raj war | ndependent 2500
926

11. Marura Dasi Jhar khand 2228

Mukti Morcha
12. Yogendra Bawri I ndi an Congress (J) 1163
13. Randas Ram | ndependent 195
14. Lata Devi (Mali) |Indian National 8659
Congress (1)

15. Shankar Bawr i | ndependent 486
16. Haru Raj war | ndependent 8229

The appel l ant Lata Devi (Mali) was declared el ected. The
respondent Haru Rajwar filed an election petition in the
Patna High Court (Ranchi Bench) calling in-question the
el ection of the appellant to the Bi har Legislative Assenbly
on the ground, inter alia, that on 14.2.1985, he received a
notice of the intention of the Returning Oficer to change
his allotted el ection synbol and though, through counsel , he
objected on 15.2.1985, the Returning Oficer re-allotted the
respondent’s ’'bow and arrow synbol to Mirura Dasi and
instead allotted the synbol of 'ladder’ to him It was urged
in the petition that he contested and won the earlier elec-
tion from the sane constituency with the sane ’'bow and
arrow synbol; the sudden change of his synbol left himwth
less than 20 days tine for canmpaign and it resulted in
confusion anongst his supporters as a result of which his
election was materially affected by the change; that the
election was |I|iable to be declared void on the ground  of
violation of S. 30(d) of the Representation of the People
Act which, according to him prescribed atleast 20 days tine
for election canpaign, which he did not have after change of
the synbol; and that the election was void also for viola-
tion of Rule 10(5) of the Conduct of Election Rules, 1961
under which, according to him the election synmbol could not
be changed wi t hout permi ssion of the Election Conm ssion

It is the appellant’s case that she did not receive any
notice of the election petition against her. The tria
proceeded ex parte. The respondent-election petitioner
exam ned hinself at the trail
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The High Court by its inpugned order dated 16.11.1987
allowed the petition and declared the appellant’s election
to be void holding that the result of the election in so far
as it concerned the returned candidate was materially af-
fected by violation of Rule 10(5) of the Conduct of Election
Rul es, 1961. Hence this appeal
927

M. RK Garg, the learned counsel for the appellant
submits, inter alia, what even assum ng what was stated by
the respondent--election petitioner to be true, there was no
breach of section 30(d) of the Representation of the People
Act inasnmuch as the mninum 20 days time was avail able after
the date of withdrawal of nom nation paper to the date of
poll; that there was no violation of Rule 10(5) of the
Conduct of Election Rules; and that even assuming that there
was violation of this rule, the election petitioner dismally
failed to prove by evidence that the result of the election
was materially affected thereby, inasmuch as no sufficient
evi dence was adduced in proof of his clains, and he hinself
coul d not' _have proved his avernents.

M. S.N. _Singh, the | earned counsel for the respondent,
relying on AH Party Hi |l Leaders’ Conference, Shillong wv.
Captain WA. Sangama, AlR 1977 SC 2 155, and Roop Lal Sat hi
v. Nachhattar Singh GI1, [1982] 3 SCC 487, strenuously
argues that the violation of Rule 10(5) is itself sufficient
to have materially affected the result of the election
particularly in view of the fact that in the instant con-
stituency of backward voters, the synbol was very inportant,
and change thereof had di sastrous consequences to the re-
spondent candi dat e.

The material facts relevant to this appeal are not in
di spute. The list of contesting candidates with respective
synbol s was published on 9.2.1985; the election petitioner’s
synmbol ' bow and arrow was reallotted to candidate 'Mirura
Dasi and the synmbol of |adder in place of "bow and arrow
was re-allotted to the respondent; the poll took place on
5.3.1985; and the result was announced on 6. 3. 1985.

The respondent--election petitioner in the H'gh  Court
exam ned himself as P.W 1 and deposed to the follow ng
effect:

[ | was given the -synbol  of
"bow and arrow . | canvassed for my votes
with the synbol of 'bow and arrow till Febru-
ary 15, 1985. The Returning Oficer changed ny
synbol and allotted to ne  the synbol of
"Sirhi’ (ladder). The synbol of 'bow and
arrow was given to Murura Dasi, the another
candi date. | was the sitting MA and ny synbol
in the last election was al so 'bow and arrow .
I lost the election this time by a margin of
430 votes. In the election held in “the vyear
1980, | won the election by a margin of 9611
votes. This tinme the main reason of ny ' defeat
in the election is the change of ny synbol.
Due to change of ny synbol, the voters were
m sl ed and they
928
could not be apprised of this change. | could
not canvass for nmy votes with the synbol of
"ladder’ in that constituency and in that
area. | was known |l argely and properly in the
areas as the MLA with the synbol of 'bow and
arrow . The candidate of Congress party was
declared elected in this election. The elec-
tion of my constituency was held in March 5,
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1985. | did not get 20 days tine as provided
in law after the change of ny synbol."
Wen recalled, he added that the synbol was a free

synmbol which had been allotted to him earlier i.e. the
synmbol of ’'bow and arrow . "The | ast date of wthdrawal of
the nom nation paper was February 9, 1985. By the change of
synbol 'bow and arrow, | was nmaterially affected and it
affected the course of election and the voters were nisled
and they wongly voted for Murura Dasi." Evidence of no

ot her witness appears on record. The question before us is,
whet her on the basis of the above evidence on record the
Hi gh Court was justified in holding that the result of the
el ection was materially affected and in declaring the appel -
lant’s election to be void on that ground.

Section 100 of the Representation of the People Act, 195
1 states the grounds for declaring an election to be void.
Sub-section 1(d)(iv) says: (1) subject to the provisions of
sub-sectiOn (2) if the Hi gh Court is of opinion (d) that the
result of 'the election, in so far as it concerns a returned
candi dat e, has been naterially affected (iv) by any noncom
pliance wth the provisions of the Constitution or of this
Act or of any rules or orders-made under this Act, the High
Court shall declare the election of the returned candidate
to be void: Sub-section (2) is not relevant for the purpose
of this case. Was /there in this case. any violation of S
30(d)? Under S. 30 of the Representation of the People Act,
1951, as soon as the notification calling upon a constituen-
cy to elect the nenmber or nenbers, is issued, the Election

Conmi ssion shall, by notificationin the Oficial Gazette
appoi nt, anmpbngst others, under clause (d) the date or dates
on which a poll shall, if necessary, be taken, which or the

first of which shall be a date not earlier than the  twenti-
eth day after the last date for the wthdrawal of candida-
ture. In the instant case the |last date for the w thdrawa
of nomination was 9.2.1985 and the date of poll was
5.3.1985. There was, therefore, clear conmpliance wth the
requi rement of S.30(d). The respondent hinself stated that
on 14.12.1985 he received notice of intention of the Return-
ing Oficer to change his el ection synbol and the synbol was
actually changed on 15.2.1985. W agree with the H gh Court
that only the spirit of S.30(d) was not complied wth. _In
terns, this provision was

929

clearly complied with. The submi ssion that it was violated,
has, therefore, to be rejected.

Rule 10 of the Conduct of Election Rules, 1961 deals
with preparation of list of contesting candi dates. Sub-rule
(4) thereof requires that at an election in  an assenbly
constituency, where a poll becomes necessary, the Returning
O ficer shall consider the choice of synbols expressed by
the contesting candidates in their nom nation papers and
shal I, subject to any general or special direction issued in
this behalf by the Election Commi ssion (a) allot a different
synmbol to each contesting candidate in conformty, as far as
practicable, wth his choice; and (b) if nbre contesting
candi dat es than one have indicated their preference for the
same synbol decide by ot to which of such candidates the
synmbol will be allotted. Under sub-rule (5) the allotnent by
the Returning Oficer of any synbol to a candidate shall be
final except where it is inconsistent with any directions
issued by the Election Conmission in this behalf in which
case the Election Commssion may revise the allotnment in
such manner as it thinks fit.

The change of synbol has not been proved to be violative
of Rule 10(5). Even assuming violation, as M. Garg submits,
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was there enough evidence to show that the result of the
election, in so far as it concerned the returned candidate,
was materially affected? The el ection petitioner before the
Hi gh Court deposed that he lost the election by a margin of
430 votes. Fromthe result sheet it appears that the appel-
ant secured 8659 votes and the respondent secured 8229
votes. The difference is, therefore, of 430 votes. Mirura
Dasi despite the "'bow and arrow synbol secured 2228 votes.
The el ection petitioner has not stated and proved that nore
than 430 voters woul d have voted for him had the symbol of
"bow and arrow not been changed, and that they voted for
Murura Dasi only for her having the synbol of ' bow and
arrow . How could that be proved woul d. of course, depend on
the facts and circunstances of the case.

The result of election, in so far as it concerns a
returned candidate, “may be affected in various ways by
various factors stated under S. 100(1)(d). So far as the
burden ~and neasure of proof of such material effect is
concerned, the | aw has been enunciated by several decisions
of this Court. What is required to be denonstrated by evi-
dence wi Il vary according to the way in which the result of
the election in so far as it concerns the returned candi date
is alleged to have been materially affected. It is to be
noted that in an election petition what is called in ques-
tion is the election and what is claimed is that the elec-
tion
930
of all or any of the returned candidates is void, wth or
without a further declaration that the election petitioner
hi nsel f or any ot her candi date has been duly elected. De-
claring the election of the returned candidate void does
not, by itself, entitle the election petitioner or any other
candi date to be declared el ected.

Vashit Narain Sharma v. Der Chandra and O's., [1955] 1
SCR 509, was a case of inproper acceptance or rejection of
nom nati on paper and the manner of ‘proving that the result
of the election had been materially affected was /slightly
different fromthat of the instant case as that involved the
guesti on of possible distribution of wasted votes. However,
this Court has stated that the result of the election being
materially affected is a matter which has to be proved and
the onus of proving it lies upon the petitioner. Their
Lordshi ps observed:

“I't will not do nerely to say that all or a
majority of the wasted votes m ght have gone
to the next highest candi dates. The casting of
votes at an el ecti on depends upon a variety of
factors and it is not possible for any one to
predi cate how many or whi ch proportion of  the
votes wll go to one or the other ~of the
candi dates. Wiile it nust be recognised that
the petitioner in such a case is confronted
with a difficult situation, it is not possible
to relieve himof the duty inposed upon himby
Section 100(1)(c) and hold w thout evidence
that the duty has been discharged. Should the
petitioner fail to adduce satisfactory evi-
dence to enable the court to find in his
favour on this point, the inevitable result
woul d be that the Tribunal would not interfere
in his favour and would allow the election to
stand. "

In I nayatul | ah Khan v. Di wanchand Mahajan & Ors, 15 ELR
2 19, where a nonminated candidate was found to have been
di squalified under S. 7(d) of the Act the question arose as
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to what had happened to the election as a result. It was
contended that the nmargin of votes was snall and that the
result of the election nust be taken to have been materially
affected because Nandial, a disqualified candidate, got
8,000 odd votes, which in the event of his not contesting
woul d have gone to Mahaj an. Evidence was |led to show how t he
votes which went to Nandi al woul d have been divided and both
sides claimed that if Nandial had not contested the elec-
tion, the votes would have gone to them The Madhya Pradesh
H gh Court observed that the evidence on this part of the
case was exceedingly general and apart fromthe statenent by
the wi tnesses who cane forward as to their opinion, there
was

931

nothing definite about-it. Al the evidence which had been
brought to Court’s notice was not decisive of the natter
under S. 100 of the Act in view of the test laid down in
Vashit ~Narain Sharma’s case (supra). It can, therefore, be
taken as settled that the party who wi shes herein to get an
el ection  declared void has to establish by satisfactory
evi dence that the result of the poll had in fact been nmate-
rially affected by the violation of Rule 10(5) of the Rules.
For doing this, it has to be denonstrated that the votes
woul d have been diverted in such a way that the returned
candi dat e woul d have been unsuccessful. In.the instant case
there was no evidence to denonstrate the returned candidate
havi ng derived any benefit fromthe change of synbol of the
el ection petitioner. Mirura Dasi, to whom the ’'bow and
arrow synbol was |ater allotted, was not the successfu

candi date. The el ection petitioner was required to show that
such nunber of votes had gone in favour of the successfu

candidate instead of in favour of the  petitioner, sinply
because of the change of synbol as would, wthout that
nunber of votes, make the successful candi dates unsuccess-
ful. The petitioner, besides naking bare statement, had not
produced any other satisfactory evidence in support of such
a proposition.

In S.N Bal akrishna v. Fernandes, AIR 1969 'SC / 1201:
(1969) 3 SCR 603, which was a case under S. 100(1)(d)(ii)
and S. 123(4) corrupt practice charged against an agent
ot her than el ection agent, on the question of the result of
the election, in so far it concerned the returned candi date,
being materially affected, Hi dayatullah, C J. observed at
para 58:

“I'n our opinion the matter cannot be consid-
ered on possibility. Vashit Narain’s case
insists on proof. If the margin of votes were
smal |l sonething mght be made of (the points
nmentioned by M. Jethmal ani. But the margin is
large and the nunmber of votes earned by the
remai ni ng candi dates al so sufficiently huge.
There is no room therefore, for a reasonable
judicial guess. The law requires proof. How
far that proof should go or what it should
contain is not provided by the legislature. In
Vashit’'s case, 1955 (1) SCR 509: AIR 1954 SC
513, and in Inayatullah v. Diwanchand Mhaj an

[1958] 15 Ele LR 219 at pp. 235--246 (MP) the
provision was held to prescribe an inpossible
burden. The | aw has however remained as be-
fore. W arc bound by the rulings of this
Court and nust say that the burden has not
been successfully di scharged. W cannot over
ook the rulings of this Court and follow the
English rulings cited to us."
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In Chhedi Ramv. Jhilmt Ramand Os., [1984] 2 SCC 281
which was also a case of inproper acceptance of nom nation
paper, Chinnappa Reddy, J. observed that the answer to the
guesti on whether the result of the election could be said to
have been mterially affected nmust depend on the facts,
circunstances, and reasonable probabilities of the case.
Under the Indian Evidence Act, a fact is said to be proved
when after considering the natters before it, the Court
either believes it to exist or considers its existence so
probabl e that a prudent man ought, under the circunstances
of the particular case, to act upon the supposition that it
exists. |If having regard to the facts and circunstances of
the case, a reasonable probability is all one way, the Court
nmust not lay down an inpossible standard of proof and hold a
fact as not proved.

As was reiterated in Shiv Charan Singh v. Chandra Bhan
Singh, ~[1988] 2 SCC12, in the absence of any proof the
result of an election can not be held to be materially
affected; and it is not permssibleinlawto set aside the
el ection —of the returned candidate on nmere surnises and
conjectures. A decision in election petition can be given
only on positive and affirmative evidence and not on nmere
specul ati on and suspi ci ous, however strong they are. |ndeed,
in the instant case there is no such positive and affirnma-
tive evidence. ,Mere assertions by the election petitioner
were not enough. Not hing was all eged and proved agai nst the
successful candidate. There could be no proposition or
contention that a candidate with a particul ar’ synbol would
al ways be successful ~at the hustings or that a particular
voter or a nunber of voters would always vote for ‘a synbol
irrespective of the candidate to whomit is allotted.

M. S.N Singh relies on paragraph 29 of the Judgment in
Al Party Hill Leaders’ Conference, Shillong v. Captain WA
Sangma, (supra) wherein Goswam , J. observed:

"For the purpose of holding elections, allot-
ment of synbol will find a prine place in a
country where illiteracy is still very / high
It has been found from experience that synbo
as a device for casting votes in favour of a
candi date of one’'s choice has proved an inval-
uable aid. Apart fromthis, just as people
devel op a sense of honour, glory and patriotic
pride for a flag of one’'s country, sinilarly
great fervour and enotions are generated for a
synmbol representing a political party. This is
particularly so in a parlianentary denocracy
whi ch is conducted on party
933
lines. People after a tinme identify thensel ves
with the synbol and the flag. These are great
uni fyi ng insignia which cannot all of a sudden
be effaced."
There is no dispute about the inportance of the synbol in a
backward constituency. This will, however, not absolve the
el ection petitioner of his burden of proving that the result
of the election has been materially affected. In Roop La
Sat hi v. Nachhattar Singh GIIl, (supra) in the facts of that
case, this Court observed that:
"The synbols order was issued by the Election
Comm ssion under Article 324 of the Constitu-
tion in exercise of its undoubted powers of
superintendence, direction and control of the
conduct of all elections to Parlianment and
Legi sl ature of every State. It is also rel ata-
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ble to Rules 5 and 10 of the Conduct of El ec-
tions Rules franed by the Central Governnent
in exercise of their powers under S. 169 of
the Act. Rule 4 of the Conduct of Elections
Rul es provides that every nom nation paper
presented wunder S. 33 of the Act shall be in
Forms 2-Ato 2-E, as nmay be appropriate. Forns
2-A and 2-B require the candidate to choose
synbol. Under Rule 5(1) the Election Comm s-
sion by notification may specify the synbols
that may be chosen by candi dates at el ections
to Parliamentary and Assenbly constituencies.
Under Rule 10(4) the Returning Oficer shal
consider the choice of synbols expressed by
contesting candidates and "subject to any
general~ or ~special direction issued by the
El ection Commission” allot different synbols
to different candidates. The allotment of
synbol's by the Returning Oficer is fina
under sub-rule (5) of Rule 10 except where it
i's inconsistent with any directions issued by
the Election Commission in that behalf in
whi ch case the El ection Comm ssion may revise
the allotment in such manner as it thinks
fit.”

M. Singh's submssionis as if the violation of sub-
rule (5) of Rule 10 would ipso facto nmake an-el ection void.
That, however, is not the |egal position as would be clear
fromthe provision itself. Section 100(1)(d)(iv) of the Act
clearly says that subject to the provisions of sub-section
(2) if the H gh Court is of opinion that the result of the
election, in so far as it concerns a returned candidate, has
been nmaterially affected (iv) by any non-conpliance with the
provisions of the Constitution or of this Act or |'of any
rul es or orders made under this
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Act, the High Court shall declare the election of /'the re-
turned candidate to be void. The violation of sub-rule (5)

of Rule loper se will not invalidate the election. The
el ection petitioner has also to prove that the result of the
election, in so far as it concerns the returned -candi date,

was materially affected.

From the evidence on record considered in light of the
l aw enunciated above, we have no doubt that the el ection
petitioner disnmally failed to discharge the burden of prov-
ing that the result of the election, in so far it concerned
the appellant, who has been the returned candidate, was
materially affected. The High Court was in errorin hol ding,
wi t hout sufficient evidence, that it was materially affect-
ed.

In the result, the inpugned Judgnment of the High Court
is set aside and this appeal is allowed with costs which we
gquantify at Rs.3,000 (Rupees three thousand). Let steps be
taken under Section
116C(2) of the Act.

R S. S Appeal all owed.
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