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Leave granted.

The Andhra Pradesh Non-Agricultural Lands Assessnent
Act, 1963 [the Act] levies non-agricultural |and assessnent
[ NALA] for each fasli year at the rates specified. The rate
varies depending upon the nature of user. Section 3 is the

charging section. Section 7 of the Act provides for
rem ssion of NALA It reads:
"7.Rem ssion :-- The Governnent

may, by general or special order

and for just and sufficient reason

to be recorded therein, remt in

whole or in part, the assessnent

payabl e under this Act in respect

of any non-agricultural land in a

| ocal area.”

Section 11 confers upon the governnment the power to
exenpt any class of non-agricultural lands fromthe |evy.
Since it is this section which falls for consideration in
the appeal, it would be appropriate to set it out in full

"11. Power to exempt:-- (1) The

GOvernrent may, by order, published

in the Andhra Pradesh Gazette,

setting out the grounds therein

exenpt either permanently or for a

speci fied period, any class of non-

agricultural lands fromthe |evy of

assessment under this Act, subject

to such restrictions and conditions

as the Covernment nmay consider

necessary to inpose.

(2) Every order nmmde under sub-

section (1) shal I, i medi ately

after it is made be laid on the

table of the Legislative Assenbly
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if it isin session, and if it is

not in session, in the session

i medi ately following, for a total

period of fourteen days which may

be conprised in one session or in

two successive sessions and if,

before the expiration of the

session in which it 1is so laid or

the session imediately follow ng,

the Assenbly agrees in naking any

nodi fication in the order or in the

annul ment of the order, the order

shal |l thereafter have effect only

in such modified form or shal

stand annul |l ed, asthe case may be,

SO however t hat any such

nodi fication or annul ment-shall be

wi.thout prejudice to the \validity

of anything previously done  under

t hat' order."

Section 13 confers upon the governnent the power to
make rules to carry out the purposes of the Act.

In the year 1965, the government issued G O Ms. No. 877
dated June 16, 1965 wunder Section 7 of. the Act directing
that "with a view to provide incentives to the industries
established both in the public and private sector in the
State, either becoming or either the Ist July, 1963, half of
the assessment payabl e under the Act in respect of the non-
agricultural lands in the entire area of the industria
undertakings shall be remtted for a period of five years
from the date of establishment, or wupto the date of
production of rated capacity of such undertakings, whichever
is earlier". The validity of the GO is not in issue nor is
it sought to be enforced by the appellant. It is referred to
nore as representing the first step in the matter of
providing incentives to newy established industries.

In Decenber 17, 1976, the governnent in Social Wl fare
departrment issued G O Ms. No.201. The G O does not purport
to have been issued under any enactnment(s). At the end of
the GO, it is recited that it is issued "by order and in
the nane of the Governor of Andhra Pradesh". The contents of
the GO are to the followng effect: with a viewto explore
the possibilities of rapid industrialisation of scheduled
areas in the State, the government had set up an expert
conmittee which had submitted its report in February, 1976.
The expert conmittee had recomended the setting up of a
H gh- Power Conmittee to fornulate and inplement industria
schenes in the scheduled areas. Government,  accordingly,
constituted a High-Power Conmttee in Muy, 1976. The Hi gh-
Power Committee recomended certain i ncentives and
concessionsto industries to be established in “scheduled
areas. The government exami ned the said reconmendations in
consultation with the Revenue, Industries and Commerce,
Fi nance and Pl anni ng departments and, hence, the said order
Four types of exenptions are provided by the GO, viz., (i)
exenption from sales tax on purchase of raw naterial
machinery etc.; (ii) a total exenption from Stanp duty;
(iii) fifty percent exenmption in the charges for water used
for industrial purposes drawn from sources mmintained at the
cost of governnent or any local body; and (iv) exenption
fromnon-agricultural assessment. It says, "according to the
orders issued in GO M. No.377 Revenue dated 16.6. 1965, the
entrepreneurs who have established industries whether before
or after 1.7.1963 are required to pay half the assessnent
payabl e under the Andhra Pradesh Non-Agricultural Lands
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Assessnent Act, 1963 in respect of non-agricultural land in
the entire areas of the industrial undertakings for a period
of five years from the date of establishnent or upto the
date of production of rated capacity of such undertakings,
whi chever is earlier. In the case of industries set up in
the scheduled areas, it is hereby ordered that the usua

| and revenue be levied on the extent of |and instead of non-
agricultural asses". It is stated that the orders issued in
the said GO shall conme into force with imedi ate effect.
The Director of Information and Public Relations, Director
of Industries and Director of Tribal, Cultural Research and
Trading Institute and the Convenor of H gh Power Conmittee
were requested to see that the schene is given ful

publicity. Though the G O seeks to provide exenption from
the rel evant provisions of the Andhra Pradesh CGeneral Sales

Tax Act, Stamp Act,” laws concerning the municipalities
[water charges] and Andhra Pradesh Non-Agricultural Lands
Assessnment, Act, it does not refer to the provisions for

exenption, it any, in any of the said enactnents nor does it
recite that it is issued under those provisions.

On May 2,-1990, the Government of ANdhra Pradesh issued
another order containedin GO M. No.386. The GO is in
two parts, the non-statutory part and the statutory part. In
the non-statutory part of the GO, reference is mnmade to
G O Ms. No.877 dated June 16, 1965 and to G O Ms. No. 201
dat ed Decenber 17, 1976. It referes to the contents of
GO M. No.877 and to the contents of GOM. No. 201
[insofar as it related to exenption under the Act]. It then
states that G O Ms.. No.201 was not published in the Andhra
Pradesh Gazette as required -under Section 21 of the Andhra
Pradesh General Cl auses Act, 1891 and that it also did not
clarify whether the concession granted thereby was a
per manent one or was operative only  for five years as was
provided in G O M. No.877. The GO then recites: "A doubt
has, therefore, arisen with regard to inplenentation of the
above concession and the District Collectors of Adilabad and
Khammam have sought for a clarification", that the
government has exami ned the matter carefully in consultation
with the Conm ssioner of Land Revenue and is -issuing the
appended notification which was directed to be published in
the extra-ordinary i ssue of Andhra Pradesh Gazette dated
May 5, 1990. The Statutory part of the G O may now be set
out It reads:

"“In exerci se of t he power s

conferred by sub-section (1) of

section 11 of the Andhra Pradesh

Non- Agricul tural Lands Assessnent

Act, 1963 (Andhra Pradesh Act 14 of

1963), the Governor  of Andhr a

Pradesh hereby directs that with a

view to provide incentives to the

i ndustries already established or

to be established both in Public

and Private Sectors in the

Schedul ed Areas of the State, be

exenpted from paynent of assessnent

under the Non-Agricultural Lands

Assessment Act, 1963, but the usua

l and revenue be levied on the

extent of land instead of Non-

Agricultural Lands Assessnment as

per rul es.

The above concession shall be

applicable for a period of 5 years

fromthe date od establishment of
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the industry or till the industry
reaches its rated capacity inits
producti on whichever is earlier and
thereafter full assessnent under
Non- Agricul tural Land Assessnent
Act should be levied and coll ected
from such
undert aki ng/ entrepreneurs.

This notification shall be deened
to have conme into force with effect
from 17t h Decenber, 1976

A N TI WARI
SECRETARY TO GOVERNMENT"
The appel |l ant, Bhadr achal am Paper Boards Limted,

established a factory on an extent of about 507 acres 10
guntas of land in Sarapaka Village in the schedul ed areas of
Khammam di strict. The | and was acquired by the State for the
purpose  of the appellant. The appellant says that it
conpl eted the construction of the factory in 1979 and
conmenced production on and- fromlst October, 1979. Wen a
demand was  made by the Tehsildar in the year 1980 for
paynment of NALA in respect of the said |and, the appellant
submitted that by virtue of G O M. No.201 dated Decenber

17, 1976, it is not~ |iable to pay the said tax.
Representations were also nade to the 'Collector and the
Secretary to the /Governnent in Revenue depart ment.

Notwi t hstanding that the matter was~ being  considered at
hi gher |evels, the Mandal Revenue O ficer continued to issue
demand notices fromtinme to time.~ Utimtely, on Februray
14, 1990, the authorities under the Act raised a demand in a
total sum of Rs.23,10,149.50p for the fasli years 1393 to
1399 [1983-84 to 1988-89] and for anot her . sum  of
Rs. 3,07,850/- [for the year 1989-90] and  sought to attach
the nmovabl es of the appellant. |In those circunstances, the
appellant filed a wit petition [No.3091 of 1990] in the
H gh Court of Andhra Pradesh for issuance of an appropriate
wit, order or direction declaring the said demand of NALA

as illegal and unenforceable and to direct the respondents
not to take any action to collect the said assessnment from
the appellant. It may be noticed that the wit petition was

filed sonetime prior to My 2, 1990, on which date the
af orementi oned G O Ms. No. 386 was issued.

The respondents opposed the wit petition contending
that G O Ms. No. 201 dated Decenber 17, 1976  was not
effective or enforceable in law that the only exenption to
which the appellant is entitled is the one proviede in the
G O M. No.386 issued on My 2, 1990. The respondents
poi nted out that G O Ms. No. 386 has been given retrospective
ef fect from Decenber 17, 1976 which neans that it supersedes
G O Ms. No.201, thereby rendering the latter G O totally
i neffective and inoperati ve.

The High Court dismissed the wit petition upholding he
contentions of the respondents. It also negatived the plea
of prom ssory estoppel and legitimte expectation put
forward by the appellant.

In this appeal, Sri Soli J.Sorabjee, |earned counse
for the appellant, urged the foll ow ng contentions:

(1) GO M. No.201 dated Decenber 17, 1976 is a valid order
i ssued under Section 11 of the Act. THough the G O does not
recite the source of power or the provision under which it
has been issued, it nust be related to the governnent’s
power under Section 11. The G O has been issued conplying
with all the requirenents of Section 11 except two, viz, (i)
publication in the Andhra Padesh Gazette and (ii) 'laying;
before the legislature fro the requisite period. Both th
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said are not nandatory. It nust be held that the said G O
is an order of exenption validity issued under section 11 of
the Act.
(2) Though not published in the Gazatte, the GO itself
directs the several authorities of the government to give it
wi de publicity and we nust presune that it was so given.
Having regard to the fact that the object of giving
publicity is to acquai nt t he peopl e of t he
i ssuance/ exi stence of such an order, the publicity given
must be deenmed to be sufficient. The mere non-publication in
the Gazette is not fatal.
(3) GO M. No.201 does not infringe upon or curtail the
rights of anyone. It does not <create any liability of tax
nor does it create any other charge upon anyone. It enbodies
the policy of the governnent granting incentives to new
i ndustries set wup in scheduled areas of the State. It is an
invitation, an assurance and a promise to potentia
entrepreneurs to establish industries in the schedul ed areas
of the State
(4) The ‘appellant has no control over the Andhra Pradesh
government. It-was the duty of the Andhra Pradesh governnent
to have published the said GO in the Gazette. It is well-
settled that where the prescriptions of a statute relate to
the performance of ‘a public duty and where the invalidation
of acts done in neglect thereof would work serious genera
i nconveni ence or injustice to persons who have no contro
over those entrusted with the duty,  w thout pronoting the
essential ains of the |egislature, such prescriptions should
be treated as di rectory. Non- compl i ance with such
prescriptions does not affect” the validity of the act done
in disregard of them
(5) It is well-settled by a catena of decisions that ’'non-
laying’ of the rules/orders on the floor of the Legislature
as required by laws does not render the rules or the order
void or non-existent. The requirement has been held to be
directory only.
(6) The governnent having issued G O Ms. No.201 cannot and
should not be allowed to question its validity. More so,
because the appellant has acted on it. Were the governnent
acts within the scope of its ostensible authority and nakes
a representation on which another acts, it nust” be held
bound by it. A defect in procedure or any irregularity can
be waived so as to render the representation vail d.
Representati ons and prom ses can be enbodied in non-
statutory executive orders as well. In other words, the non-
conpliance with statutory requirement does not affect the
"representation’ contained in G O M. No.201 in any manner
The doctrine of prom ssory/equitable estoppel and of the
legitimate expectations are attracted in such a case.
(7) Accepting the contention of the respondents /would
amount to permtting themto commit a legal fraud. It would
amount to subjecting a person to hardship for the fault of
the governnent in carrying out the requi r enent of
publication and the requirenent of 'laying . Such a course
would neither be fair nor reasonable. G O M. No. 386,
insofar as it purports to give retrospective effect to the
concession contained therein on and from Decenber 17,1976 is
invalid and incompetent. G O Ms. No.386 is in the nature of
the delegated legislation. It is well-settled that in the
absence of a specific provision in the Act, the rul e-nmaking
authority cannot give retrospective effect to the rules made
by it.

On the other hand, Sri Ram Kunar, |earned counsel for
the State of Andhra Pradesh, urged the follow ng subm ssions
in support of the judgerment under appeal : G O Ms. No.201 is
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not valid or enforcable since it was not published in the
Gazette nor was it laid before the Legislature as required
by Section 11. The requirenent of publication in the Gazette
is mandatory and not directory. The power of exenption is
not a species of delegated legislation; it is an instance of
conditional |egislation. The power under Section 11 can be
exercised only in the nmanner and in accordance with the
requirenents of Section 11 and in no other manner. |t does
not take effect and becone enforcable until and unpublished
in the manner prescribed, i.e., in the Gazette. The power of
exenption should be strictly constructed. The order which is
not in conformty with the requirenents of Section 11 cannot
be treated as an order thereunder, nor can it give rise to
or form a foundation for the pleas of prom ssory/equitable
estoppel or to legitimite expectations. It is already held
by this Court that no exenption notification is effective
until and wunless it is published in the Gazette as required
by the ~Act. Public interest demands strict conpliance with
the said 'requirenment. Moreover, G O M. No.386 has been
validly issued and the retrospective effect given to it on
and from Decenber 17, 1976 is equally valid. It means that
G O Ms. No.386 must be deemed to have been issued on
Decenber 17, 1976; it is admttedly a statutory GO If so
there cannot be another ~ non-statutory GO on the sane
subj ect inconsistent with the terns of the statutory G O
covering the sane period. For this reason too, G O M.
No. 201 is neither effective nor enforcable.

The first question we have to ~answer i's whether the
publication of the exenption notification in the Andhra
Pradesh Gazette, as required by Section 11(1) of the Act, is
mandatory or nerely directory? Section 11(1) requires that
an order nmade thereunder should be (i) published in the
Andhra Pradesh Gazette and (ii) nust set out the grounds for
granting the exenption. The exenption nmay be on a pernanent
basis or for a specified period and shall be subject to such
restrictions or conditions as the government nmay deem
necessary. Dri Sorabjee’s contention is that while the
requirenents that the power under Section 11 should be
expressed through an order, that it nust containthe grounds
for granting exenption and that the —order should specifiy
whet her the exenptionis on a permananet basis or for “a
specified period are mandatory, the requi r enent of
publication in the Gazette is not. According to the learned
counsel, the said requirement is nerely directory. It is
enough, says the counsel, if due publicity is given to the
order. He relies upon certain decisions to which we shal
presently refer. W find it difficult to agree. The power
under Section 11 is in the nature of condi tiona
| egislation, as would be explained |ater. The  object of
publication in the Gazette is not nerely to give informtion
to public. Oficial Gazette, as the very nanme indicates, is
an official docunment. It is published under the authority of
the government. Publication of an order or rule in the
Gazette is the official confirmation of naking of such an
order or rule. The version as printed in the Gazette is
final. The same order or rule nay also be published in the
newspaper or nmay be broadcast by radio or television. If a
guestion arises when was a particular order or rule was
made, it is the date of Gazette publication that is rel evant
and not the date of publication in a newspaper or in the
nmedi a [ See Pankaj Jain Agencies v. Union of India [1994 (5)
S.C.C.198]. In other words, the publication of an order or
rule is the official irrefutable affirmation that a
particular order or rule is made, is made on a particular
day [ where the order or rule takes effect fromthe date of
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its publication] and is nade by a particular authority; it
is also the official version of the order or rule. It is a
conmon practice in courts to refer to the Gazette whenever
there is a doubt about the | anguage of, or punctuation in
an Act, Rule or Order. Section 83 of the Evidence Act says
that the court shall presune the genui neness of the Gazette.
Court will take judicial notice of what is published
therein, unlike the publication in a newspaper, which has to
be proved as a fact as provided in the Evidence Act. If a
dispute arises wth respect to the precise |anguage or
contents of a rule or order, and if such rule or order is
not published in the Oficial Gazette, it would becone
necessary to refer to the original itself, involving a good
amount oeni ence, delay and unnecessary controversies. It is
for this reason that very often enactnents provide that
Rul es and/ or Regul ations and  certain type of orders nmade
thereunder shall be published ~in the Oficial Gazette. To
call such a requirement as a dispensable one - directory
requirenent - is, in our opinion, unacceptable. Section 21
of the " Andhra Pradesh General C auses Act says that even
where an ~Act or rule provides nerely for publication but
does not say expressly that it shall be published in the
official CGazette, it would be deened to have been duly made
if it is publishedin the official Gazette*. As observed by
Khanna, J., speaking for hinself and
*Section 21 reads: "21. Publ i cation of Orders and
Notification in the Oficial Gazette: Wuere inany Act or in
any rule passed under any Act, it is directed that any
order, notification or other ~matter shall ~“be notified or
publ i shed, the notification or publication shall, unless the
Act otherwi se provides, be deened to be duly made if it is
published in the official Gazette.
Shelat,J. in Sambha Nath Jha v. Kedar Prasad Sinha & Os.
[1972 (1) S.C. C. 573 at 578], the requirenent of publication
in the Gazette "is an inperative requirement and cannot be
di spensed with". The |earned Judge was dealing with Section
3(1) of the Conmissions of Inquiry Act, 1952 which provides
inter alia that a Comm ssion of lnquiry shall be appointed
"by notification in the oGazette". The |earned Judge held
that the said requirenent is nandatory and -cannot _de
di spensed with. The | earned Judge further observed:

"The conmi ssion of inquiry is

appoi nted for the purpose of nmaking

an inquiry into sonme nmatter of

public inmportance. The schedul e

containing the various allegations

in the present case was a part of

the notification, dated March 12,

1968 and specified definite matters

of public inportance which were to

be inquired into by the Commi ssion

As such, the publication of the

schedule in the Oficial CGazette

should be held to be in conpliance

with the statutory requirenent. The

obj ect of publication in an

official GCazette is twofold: to

give publicity to the notification

and further to provide authenticity

to t he contents of t hat
notification in case sone dispute
ari ses with regard to t he
contents."

To the sane effee observations in B.K Srinivasan v.
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State of Karnataka [1987 (1) S.C. C.658]. Wile po

the inportance

t he nodern

nting out

of subordinate legislation in the affairs of
St at e, Chi nnappa Reddy, J., speaking for
and G L. Oza, J.,

made the fol |l owi ng observati ons:

" But unl i ke Parl i ament ary
| egi sl ation which is publicly nmade,

del egat ed or subor di nat e
| egi sl ation is often nade

unobstrusively in the chanbers of a

M nister, a Secretary to t he
Gover nrent or ot her of ficial
dignitary. It i s, t her ef or e,
necessary t hat subor di nat e
| egislation, in order to t ake
subordinate legislation, in order
to take effect, must - be published

or pronulgated in some ~suitable

manner

, Wh

ether such publication or

promul gation is prescribed by he
parent statute or not. It will then
take effect fromthe  date of such
publication or promul gation. Were
the parent
node of publication-or pronul gation

statute prescribes the

that node nust be followed. Were
the parent statute is silent, but
the subordinate legislation itself
prescribes the manner of
publ i cati on, such a node of
publication may be sufficient, if
reasonable. |f the subordi nat e

| egi sl ati on does not prescribe the

node

of

publication or if _the

subordinate | egislation prescribes
a plainly
publication, it wll take effect
only when
the customarily recogni sed officia

channe
Gazett

| 1
e or

unr easonabl e npode of
it is published through

nanel y, t he Oficia
sone other reasonable

node of publication.”

The ab
where the

requi r enent
statute can

statute on
the | evy.

ove

decisions of this Court mmke it c

hi nsel f

| ear t hat

parent statute prescribes the node of publication
or promul gation that node has to be foll owed and that such a
is inperative and cannot be di spensed with:

G O Ms. No.201 purports to exenpt a class of persons
fromthe levy created by a statute. A levy created by a

be
in
Di sp

serious matter.
countervailing public interest. Wwen such a
conferred by t

authority h

as

lifted, suspended or wi thdrawn on
the manner prescribed by the statute
ensing with the levy or paynent of
It is done only with a viewto

he Legi sl ature wupon another author
to, and can, exercise that power

strict conpilance with the requirenents of the p
conferring that

public that
publicity b

Su
ut

power. It is in the interest of

ly by a
creating
tax is a

pronote a

power is

ity, that
only in
rovi si-ons

genera

ch notification are not only given wde

there should also be no dispute wit

to the date of their making or with respect to the

and cont ent
the other
nandat ory,
Gazette is

Section 11

s t
reqg
only
not

is

hereof. W see no reason to hold t
uirements nmentioned in Section 1
the requirenents of publication

h respect
| anguage
hat while
1(1) are

in the

. W& see no reason to nmake such a distinction
in the context of the said sub-section. The power

gi ven by

of an exception. For this reason too, the
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provision conferring that power has to be conplied wth
fully, i.e., in all respects.

Sri Sorabjee relied upon certain decisions in support
of his contention to which a reference would be in order
The first decision relied wupon is in Bangalore Wllen and
Cotton Silk MIls v. Corporation of City of Bangal ore [1961
(3) S.CR707], rendered by a Constitution Bench. The
procedure for |evying municipal taxes is provided in Section
98 of the City of Bangalore Municipal Corporation Act. It
requires that the resolution intending to inpose a tax
shoul d be published in the Oficial Gazette and in the |oca
newspapers. The rate-payers can submt their objections in
response to such publication, after considering which the
Corporation may |levy the tax or duty by a resolution which
is also required to be published in the Oficial Gazette and
in the | ocal newspapers. The corporation passed a resol ution
| evying the tax but the notification | evying the tax was not
publishedin the Gazette. It was contended by the appellant
before thi's Court that the said non-publication was fatal to
the legality of the inmposition of tax. Reliance was pl aced
on the decision of this Court in Harla v. State of Rajasthan
[1952 S.C. R 110] and State of ‘Kerala v. P.J.Joseph [AR 1958
SC 296]. The COnstitution Bench did not say that the
requi rement of publication in the Oficial Gazette is not
mandatory or that it “is directory. It nerely held that
Section 38(1) cured the said defect/irregularity. Section
39(1) provides that "no act done or proceedi ng taken under

this Act shall be' questioned nerely on the ground...... (b)
of any defect or irregularity in such act or proceedi ng not
affecting the nerits of the case". The COnstitution Bench

held that the provision.in Section 38(1)(b) is "unanbi guous
and clear and it validates any defect in  any done or
proceedi ngs taken wunder the Act and  nakes it immune from
bei ng questi oned on the ground of defect or irregularity in
such act or proceegs not affecting the nerits of the case".
The Court referred to the fact that the said resolution was
published in the newspapers and was well-known. The Court
held that the failure to publish it in the governnent
Gazette did not affect the nmerits of the inposition and
that, therefore, the wvalidity of the levy cannot be
guestioned. It cannot be said that the said decision
supports the proposition of Sri Sorabjee in any manner. The
entire decision turned upon the provision in and effect of
Section 38(1)(b) of the said Act.

The next decision relied wupon is in Minicipal Board,
Sitapur v. Prayag Narain Saigal & Firm Mdosaram Bhagwandag
[1969 (3) S.C R 387]. The Uttar Pradesh Minicipalities Act,
1916 prescribes the procedure for levy of water tax in
Sections 131 to 135. Now, what happened in that case i's: the
Muni ci pal Board prepared a draft of the rules proposing to
levy tax as required by Section 131(2) and published it in
the manner prescribed by Section 94. To wit, the draft rules
were published in "Rashtra Sandesh", a |local newspaper
published in Hndi. Objections were received and were duly
considered by the Board. The Board decided to nodify the
original proposals by reducing the rate of tax. Though the
nodi fied proposals were also required to be published just
i ke the original proposals, they were not so published as a
fact. After receiving the sanction of the appropriate
authority, the Board passed a special resolution on Apri
23, 1957 as contenplated by Section 134(2) of the Act
directing that the inposition of the tax shall take effect
fromCctober 1, 1957. This special resolution was not
published in the manner prescribed by Section 94. Be that as
it may, on receipt of the special resolution, the prescribed
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authority, acting under Section 135(2), notified in the
Oficial Gazette dated August 3, 1957 that the tax inposed
shal | take effect fromthe appointed day. Sub-section (3) of
Section 135 provides that " a notification of the inposition
of a tax under sub-section (2) shall be conclusive proof
that the tax has been inposed in accordance wth the
provisions of this Act". Three objections were raised by the
rate-payers to the levy of water tax, viz., (a) omssion to
publish the prelimnary proposal in the nmanner prescribed by
Section 131(3) read with Section 94, (b) non-publication of
the nodified proposal in accordance with Section 132(2) and
(c) non-publication of the special resolution directing the
imposition of tax in accordance with Section 94. Al the
three objections were negatived by a three-Judge Bench of
this Court. Wth respect to the first objection, it was held
that though the publication was not in the prescribed form
yet the omi ssion was a mere irregularity and since the objec
of publication under Section 131(3) is to inform the
i nhabi tants of° the proposal and to enable them to file
obj ection, that —object was -achieved by publication in the
| ocal daily "Rashtra Sandesh". ~Wth respect to the second
objection, it was held that since the |Iocal inhabitants did
have the notice of the proposal and did indeed submt their
objections, no prejudice is caused by not inviting fresh
obj ections to the nodified proposals. The Court al so pointed
out that the nodified proposals raised the exenption limt
and reduced the rate of tax and was thus in no way
prejudicial to the inhabitants. Wth respect  to the third
objection, the Court observed that the special resolution
did not require to be published in accordance with Section
94. Even if it is assuned that it required to be so
published, the Court held, the non-publication was a nere
irregularity for the reason that the inhabitants had no
right to file any objections to the special resolution. The
Court al so observed that the inhabitants had clear notice of
the inposition of the tax fromthe notification published in
the Oficial Gazette on August 3, 1957 and that the defect
of non-publication of special resolution in the nanner
prescribed by Section 94 was cured by sub-section (3) of
Section 135. It would be noticed inmediately that the
obj ection of non-publication pertained to the proposals and
nodi fied proposals to levy taxes and that requirenent was
held to be not mandatory. So far as the special resolution
is concerned, the Court held that it did not require to be
published in the manner prescribed by Section 94. Even'if it
is required to be published, the Court held, the said defect
of non-publication was cured by sub-section (3) of Section
135 which provided that "a notification of the inposition of
a tax under sub-section (2) [of Section 135] shall be
concl usive proof that the tax has been inmposed in accordance
with the provisions of this Act". This decision too-does not
say that where a notification levying tax is required by the
Act to be published in the Oficial Gazette, the non-
publication of the Gazette does not vitiate the |levy. The
deci sion thus turned upon the particular facts of that case
and the particular provisions concerned therein

Sri Sorabjee then relied upon the decision in Raza
Bul and Sugar Co.Ltd. v. Minicipal Board, Ranpur [1965 (1)
S.CR 970]. This was also a case of levy of water tasx by
Ranpur Munci pal Board under the provisions of the Utar
Pradesh Municipalities Act, 1916. The draft rules proposing
the levy of water tax were not published in the manner
required by Section 131(3) read with SEction 94(3) of the
said Act. In other words, the draft proposals were not
published in the H ndi newspaper but were published in a
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| ocal newspaper published in Udu though the notification as
published was in Hindi. The conplaint did not pertain to the
non-publication of the final notification |evying taxes but
only to publication of draft proposals. The majority
[ Gal endr agadkar, CJ., Wanchoo and Raghubar Dayal,JJ.] held
that SEction 131(3) read with Section 94(3) consists of two
parts, the first one providing that the proposals and the
draft rules for a tax intended to be inposed should be
publ i shed for the objections of the public, if any, and the
second laying down that the publication nust be in the
manner prescribed in Section 94(3)*. The mgjority held that
having regard to the object underlying the provision for
publication, it nmust be held that while the first part is
nmandatory, the second part. is not. |In that case, it was
held, the first part was conplied with the second part
i nasmuch as instead of publishing in a |ocal newspaper in
H ndi, the proposals were published in a |local paper
publ i shed in U du though the publication itself was in Hind

| anguage. It was al'so found that. there was no regularly
publ i shed |l ocasl Hi ndi newspaper in Rampur. It was held that
there was  substantial conpliance wth Section 94(3) in the
circunst ances of the case and further that Section 135(3)
whi ch created a conclusive presunption that the tax had been
i nposed in accordance wth the provisions of the Act,
excludes any conpl ai nt of defect in procedure. W are unable
to see how this decision helps the apellants contention

There was a publication indeed in that case as required by
the | aw.

*Section 94(3) read as follows:"Every resol ution passed by a

board at a neeting shall, as soon as may be, be published in
a local paper published . in Hndi and where there i's no such
| ocal paper, in such nanner as the State Governmt nmay, by

general or special order, direct".

The only defect was instead of publication in a |oca
newspaper published in Hndi [as a matter of fact there was
no such paper in Ranpur], the notification was effected in
Urdu newspaper though notification published was i'n Hi ndi
We are, therefore of the opinion that the decisions relied
upon do not support the proposition that an exenption
notification, which is a species of conditional |egislation
need not be published in the Oficial Gazette though it is
so required expressly by the statute itself.

Sri  Sor abj ee then relied upon the proposition
repeatedly affirmed by this Court that "generally speaking
the provisions of a statute creating public duties are
directory and t hose conferring private rights are
i nperative. When the provisions of a statute relate to the
performance of a public duty and the case is such that to
hold null and void acts done in neglect of this duty would
work serious general inconvenience or injustice to persons
who have no control over those entrusted with the duty and
at the sane tine would not pronote the main object of the
| egislature, it has been the practice of the Courts to hold
such provisions to be directory only, the neglect of them
not affecting the validity of the acts done" (Dattatraya
Moreshwar v. State of Bonbay [1952 S.C. R 612] reiterating
the proposition in J.K Gas Plant Manufacturing Conpany
(Ranpur) Limted v. Enperor [1947 F.C R 141]. There can be
little doubt about the proposition but it is difficult to
agree that this principle can be enployed to dispense with a
mandatory requirement. It can certainly be invoked where the
om ssion or irregularity is directory in nature but
certainly not where the requirenent is mandatory. No case
has been brought to our notice holding otherwise. In this
view of the matter, we do not think it necessary to dea
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with the decisions cited at any length - except wth
Dattatraya Moreshwar. The matter arose under the Preventive
Detention Act. 1950. The decision of the governnent

confirmng the detention order was not authenticated in the
manner prescribed by Article 166. It was argued that since
the decision of the governnent is not so expressed, it mnust
be deened that there is no decision by the government. This
contention was repelledholding firstly that the Preventive
Detention Act did not prescribe any particular form for
expressing the decision of the governnent confirnming the
detention. Even if it is assuned that the decision being an
executive decision, has to be expressed and authenticated in
the manner laid dowmm in Article 166, the Court held, the
om ssion to conply with those provisions does not render the
executive action a nullity.  Were such a decision has in
fact been taken by the appropriate governnent, it was held,
there is no further requirenent of |aw which has to be
conplied with. It isin this connection that the aforesaid
principle was i nvoked and relied wupon. There is a
qual ;itative difference between the situation dealt with in
Dattatraya Mreshwar and the situation before us. There the
Prevention Detention Act did  not require that the decision
of the government shoul d be expressed or authenticated in a
particul ar manner. Since it was a decision of the
government, it was argued that it had to be expressed and
aut henticated in the manner prescribed by Article 166. Thus,
the defect pointed out in that case nerely related to the
formin which the decision was comuni cated. Wereas in the
case before wus, the ‘requirement relates to the very nanner
in which the order is to be made. The decision in the State
of Uttar Pradesh v. Mannpbhan Lal Srivastava [1958 S.C. R 533]
relied upon by Sri Soranbjee also related to a directory
provision [Article 320(3)(c) of the Constitution].

We nmay next consider the nature of the power ' under
Section 11. The question is whether ~the power conferred
thereunder is a species of delegated legislation or is it
conditional |egislation. The matter is no |onger resintegra.
In Jalan Trading Conpany v. M|  Mazdoor Union [1967 (1)
S.C. R 15]. one of the question raised and answered pert ai ned
to the nature of the power conferred upon the governnent by
Section 36 of the Paymet of Bonus Act, 1965. Section 36
enpowered the government to exenpt an establishenent or a
class of establishenent form the operation of the Act
provided the governnent is of the opion that having regard
to the financial position and other relevant circunmstances
of the establishnment, it would not be in the publicinterest
to apply all or any of the provisions of the Act. Shah, J.,
speaking for the mgjority, held that " the power so
conferred does not amunt to delegation of legislative
authority. Section 36 anmpunt to conditional |egislation, and
is not void. It was futher observed that "condition for
exercise of that power is that the Governnent holds the
opinion that it is not in the public interest to apply al
or any of the provisions of the Act to an establishenent or
class of establishments, and that opinion is founded on a
consideration of the financial position and other rel evant
circunstances. Parlianment has clearly laid down principles
and has gi ven adequate gui dance to the appropriate

CGover nirent in i mpl enenti ng t he provi si ons of
S.36...... VWether in a given case, power has been properly
exercised by the appropriate Governnent would have to be
considered when that occasion arises." Hidayatullah,J.,

speaking for hinmself and Ramaswam ,J., [mnority opinion]
dis not say otherwise on this aspect. The |earned Judge
obderved: the Sectionn(36) cannot be lightly be described as
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a place of delegated legislation.".
In Handard Dawakhana v. Union
S.C.R 671], this court dealt wth't

of

he

I ndi a

[1960 (2)

di stinction between
condi tional |egislation and delegated between

| egi slation and del egated |egislation. The
observati ons are apposite:

"The di stinction bet weem

condi ti onal | egi sl ation and

del egated legislation is thist

hat

inthe former the del egate’ s power

is that of determ ning when
| egi sl ative decl ar ed rul e

a
of

conduct shall beconme effective;
Hanpt on & Co. V. United
States, (1927) 276 U.S. 394, and the

latter involves del egation of r

ul e

maki ng power whi ch constitutionally

may be exerci sed by

adm nstrative agent. This " nme
that the |egislative having
down-the —broad principles  of
policy in the legislation can t
| eave the details to be supplied
the adm nstrative aut hority.

t he

ans
aid
its
hen
by
In

ot her wor ds by del egat ed
| egi sl ation the / del egate conpl etes

t he | egi slation by suppl y

i'ng

details w thin t he limts

prescribed by ‘the statute —and
the case of conditional legislat
the power of | egi slation

exerci sed by t he | egi sl ati
condi tionally | eavi ng to

di scretion of an external author
the tinme and the manner of carry

in
i on
is
ure

the

ity
i'ng

its legislation into effect asal so

the determnation of the area
which it is to extend; [The Q
v. Burah, (1878) 3 A C.889; Rus
v. The Queen, (1882) 7 A CS8
835; King- Enporer v. Bengari
Sarma, (1944) L.R 72 |.A 57; Sar
| nder Si ngh V. State

to
een
se
29,
[al
dar

of

Raj ast han, (1957) S.C>R 604.] Thus

when the delegate is given the
power of maki ng rul es and
regul ations in order to fill in the

details carry out and subserve the

purposes of the |legislation
manner in which the requirenents

t he

of

the statute are to be met and the
rights therin created to be enjoyed
it is anexercise of the del egated

| egi sl ati on. But when
legislation is conplete in its

t he

el f

and the legislation has itself nade

the law and the only function

to the delegate is to apply the
to an area or to determne the t
and manner of carrying it i
ef fect, it is conditio
| egislation. To put it in

| anguage of another American cas

eft
| aw
i me
nt o
na

t he

e:

To assert that law is less than a

| aw because it is nade to dep

end

condi ti ona
fol l owi ng
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upon a future event or act is to

rob the legislature of the power to

act wisely for the public welfare

whenever a lawis passed relating

to a state of affairs not yet

devel oped, or to things future and

i npossible to fully know.’

The proper distiction there pointed

out was this:

The | egi sl ature cannot del egate its

power to nake a law, but it can

make a law to delegate a power to

determ ne some fact  or state of

things upon which the | aw nakes or

intends to make “its own action

depend. There are many things upon

whi ch wi se and useful |egislation

must depend” whi ch cannot 'be known

to the law nmaking power, and nust

t herefore be subject of enquiry and

det ermi nation outside  the hall - of

| egislature. (In Lockes appeal 72

Pa. 491; Field v. Carke (1892) 143

U S 649)."

Handar d Dawakhana was, of course, a case where clause (d) od
Section 3 of the Drugs and Magi cal Renedi es [ Qbj ectionable
Advertisenment] Act, 1954 conferred _upon the governnent the
power to specify by Rules nmade under the Act the di agnosis,
cure etc. respecting when the advertisenent 'of a drug was
prohi bated. The question before the Court was whether it is
a case of del egat ed | .egi sl ation or condi tu\iona
| egislation. To Court ultinately held that it belongs to the
fornmer category and is void being violative of Article 14 of
the Constitution.

We may in this connection refer to the decision of the
Supreme Court of the United States in Field v. ddarke
[(1892) 143 U.S. 649 = 36 Lawyers Edn.294]. The Tariff Act of
1890 enpowered the President to suspend the operation of the
Act, permtting free inport of certain products ‘within
United States, on being satisfied that the duties inposed

upon such products wer e reci procal ly unequal and
unreasonable. It was submitted that the said power to the
President and, hence unlawful. The attack was repelled

hol ding that the President was a nere agent of the Congress
to ascertain and decl are the contingency upon which the will
of the Congress was to take effect. The Court quoted with
approval the follow ng passage froman earlier case:

"The Legislature cannot delegate

its power to nake a law, but it can

nake a law to delegate a power to

determi ne some fact or state of

t hi ngs upon which the | aw nskes, or

intends to make, its own action

depend. TO deny this would be to

stop the wheel s of governnent.

There are nmany things upon which

wi se and wuseful |egislation nust
depend whi ch cannot be known to the
aw  maki ng power , and nmust ,

therefore, be a subject of enquiry

and determi nation outside the halls

of the Legislation."

Ref erence may also be nmde to the decision of this
Court in Tul sipur Sugar Co.Ltd. v. Notified Area Committee,
Tul si pur [1982 (2) S.C.C. 295] where the power conferred upon
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the government by Section 3 of the Uttar Pradesh Town Areas
Act, 1914 to extend the limts of town area was held to be a
power in the nature of conditional legislation. It was held
that the power was l|legislative in character and, therefore,
the incidents applicable to an adminstrative order do not

apply to it.

VWhat is, however, relevant is that the power to bring
an Act into force as well as the power to grant exenption
are both treated, without a doubt, as belonging to the
category of conditional |egislation. Very often t he

| egi slature makes a law but leaves it to the executive to
prescribe a date with effect fromwhich date the Act shal
conme into force. As a matter of fact, such a course has been
adopted even in the case of a constitutional amendnent, to
wit, the Constitution [Forty-fourth Anendnment] Act, 1978,
insofar as it pertains to amendment of Article 22 of the
Constitution. The ~power given to the executive to bring an
Act into force as -also the power conferred upon the
government to exenpt persons or properties from the
operation of the enactnent are both instances from the
operation-of the enactnent are both instances of conditiona
| egi sl ation and cannot be descri bed as del egat ed
| egi sl ati on.

The next question is whether the power of conditiona
| egislation can be exercised with retrospective effect. The
decision of this Court in A Thangal =~ Kunju Musaliar v.
M Venkat achal am Potti, Authorised O ficial -and |ncome-Tax
Oficer & Anr. [1955 (2) S.C.R 1196] considered this
guestion. The Travancore Legislature had ‘enacted the
Travancore Taxation on lncone [l nvestigati on Comm ssion] Act
[14 of 1124]. Section 1(3) "authorised the governnent to
bring the Act into force on such date as it nmay, by
notification, appoint". The governnment issued a notification
in exercise of that power on July 26, 1949 stating that the
Act is brought into force with effect fromJuly 22, 1949.
The contention before this court was that in the absence of
an express provision in Section 1(2) authorising the
government to fix the date of commencenent of the Act with
retrospective effect, the government had no power to 'say on
July 26, 1949 that the Act must be deened to have cone into
operation on July 22, 1949. This contention was negated by
the Constitution Bench of this Court in the follow ng words:

"The reason for which the Court

di sfavours retrospective operation

of laws is that it may prejudically

af fect vested rights.

No such reason is involved in this

case. Section 1(3) authorises the

Government to bring the Act into

force on the such date as it my,

by notification, appoi nt . In

exerci se of the power conferred by

this section the Governnent surely

had the power to i ssue the

notification bringing the Act into

force or any date subsequent to the

passing of the Act. There can

therefore, be no objection to the

notification fixing t he

commencement of the Act on 22-7-

1949 which was a date subsequent to

the passing of the Act.

So the Act has not been given

retrospective operative, that is to

say, it has been nmde to conmence
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froma date prior to the date of
its passing. It is true that the
date of comencenent as fixed by
the notification is anteriror to
the date of the notification but
that circunstance does not attract
the principle di sfavouring the

retrospective operation of a
statute.
Here there is no qguestion of

af fecting vest ed rights. The

operation of the notification

itself is not retrospective. It

only brings the Act into operation

on and froman earlier date. In

this case it was in terms

aut hori sed to i ssue t he

notification bringing the Act into

force on-any date subsequent to the

passing of the Act and that is al

t hat -t he Governnent did."

There appears no reason why the logic of the above
hol di ng should not be applied to the power wunder Section
11(1) of the Act. The sub-section says that the governnent
can grant the exenption "either permanently or for a
specified period". Having regard to the nature of the power
and the character of the provision, we find no good reasdon
to hold that this' power can be exercised either wholly or
partly the period anterior to the date of order, so |oong as
the period specified is subsequent to the comrencenent of
the Act. W are, therefore, of the opinion ‘that the
retropsective operation given to the GO M. No. 386 is
valid and lawful. Once this is so, the very existence of
G O Ms. No. 201 becores doubtful. There cannot be a statutory
and non-statutory G O on the sane subject and covering the
same period., inconsistent with each other. Wiile GOM
No. 386 provides exenption only  for a period of five years
prescribed therin, G O M. No.201 pertains to grant the
exenption on a permanent basis. The appel l ant can
therefore, claimexenption only under and in accordance eith
G O Ms. No. 386.

The next guestion is whether the requirenent  of
"laying’ before the Legislature is mandatory? Sub-section
(2) of Section 11 of the Act requires that an order made
under Section 11(1) shall be laid on the Table of the
Legi sl ative Assenbly for the period prescribed therin and
shal | be subject to such nodifications as may be made by the
Legislature. The legislature is also entitled to annul the
said order. This is one form of legislative control over
subordinate legislation. Sri Sorabjee cited the decision of
this Court in Ms. Atlas Cycle Industries Ltd. & Os. v.
State of Haryana [1979 (2) S.C.C. 196] holding that the

requi renment of ’'laying’, couched in the |anguage akin to
sub-section (2) of Section 11 - a case of "sinple laying  in
contra-di stinction to "l ayi ng subj ect to negative

resolution’ and 'laying subject to affirmative resolution’ -
is not mandatory notw thstanding the use of the expression
"shall" in the relevant provision. The Court was dealing
with sub-section (6) of Section 3 of the Essentia
Commodities Act, 1955 which provides for laying the orders
made under the Act before the appropriate Legislature, an
instance of ’'sinmple laying’ or 'layinf\g wthout further
procedure’. The said decision appears to be consistent with
the authorities on the subject, both in India and in the
United Kingdom and is binding upon us. It is brought to our
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notice that as early as 1956, Subba Rao,C. J. had taken the
sanme view in Andhra Pradesh Hi gh Court vide D.K. Krishnan v.
Secretary, Regional Transport Authority, Chittoor [1956
A P.129]. Accordingly, we hold that the requirenent of
"laying’ prescribed by sub-section (2) of Section 11 is not
mandatory and an order of exenption under Section 11 cannot
be said to be ineffective or unenforceable for the reason of
"non-laying’ as required by Section 11(2) of the Act.

Sri Sorabj ee next contended that even if it is held that the
publication in the Gazette is nmandatory yet G O Ms. No. 201
can be treated as a representstion and a promse and
i nasmuch as the appell ant had acted upon such representation
to his detrinent, the government should not be allowed to go

back upon such representation. It is submtted that by
all owi ng the governnent to go back on such representation
the appellant wll ~be prejudiced. Learned counsel also

contended that where the government makes a representation

acting within the scope of its ostensible authority, and if
anot her person acts upon such representation, the governnent
nust be held to be bound by such representation and that any
defect in _procedure or irregularity can be waived so as to
render valid which would otherwise be invalid. Counse

further subnmitted that allowing the government to go back
upon its promse contained in G O Ms. No201 would virtually
amount to allowing it to conmt a legal fraud. For a proper
appreciation of this contention, it is necessary to keep in
m nd the distinction between an adninstrative act and an act
done under a statute. |If the statute requires that a
particul ar act should be done in a particular manner and if
it is found, as we have found hereinbefore, that the act
done by the government —is invalid and ineffective for non-
conpliance with the nmandatory requirenents of law, it would
be rather «curious if it is held that notwi thstanding such

non- conpl i ance, it yet constitutes a ’'pronmise’ or a
"representation’ for the purpose of invoking the rule of
prom ssory/equi tabl e estoppel .. Accepting such a plea would

amount to nullifying the nandatory requirenents’ of |aw
besi des providing a licence to the governnment or other body
to act ignoring the binding provisions of |aw. Such a 'course
woul d render the nandatory provisions of the enactnent
meani ngl ess and superfluous. Where the field is occupi ed by
an enactnent, the executive has to act in accordance
therwith, particularly where the provisions are mandatory in
nature. There is no roomfor any adminstrative action or for
doing the thing ordained by the statute otherwi se than in
accordance therewith. \Were, of course, the nmatter is not
governed by a law nade by a competent Legislature, the
executive can act in its executive capacity since the
executive power of the State extends to matters with respect
to which the Legislature of a State has the power to nake
laws [Article 162 of the Constitution]. The proposition
urged by the | earned counsel for the appellant falls foul of
our constitutional scheme and public interest. It would
virtually mean that the rule of prom ssory estoppel can be
pl eaded to defeat the provisions of |aw whereas the said
rule, it is well-settled, is not available against a
statutory provision. The sanctity of |aw and the sanctity of
the mandatory requirenent of the |aw cannot be allowed to be
defeated by resort to the rules of estoppel. None of the
decisions cited by the | earned counsel say that where an act
is done in violation of a mandatory provision of a statute,
such act can still be made a foundation for invoking the
rule of prom ssory/equitable estoppel. Mreover, when the
government acts outside its authority, as in this case, it
is difficult to say that it is acting within its ostensible
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authority. If so, it 1is also not permssible to invoke the
principle enunciated by the Court of Appeal in Wlls & Os.
V. Mnister of Housing & Local Government & Anr. [1967 (2)
Al'l.E R 1041].

Sri Sorabj ee, however, relied upon certain observations
in the opinion of Chandrasekhara Aiyer,J. in Collector of
Conbay v. Miniciple Corporation of the City of Bonbay [1952
S .CR48]. W nmay briefly notice the factual context in
which the observations relied upon were nmde. In the year
1865, the Government of Bonbay call ed upon the predecessor-
in-title of the Corporation of Bonbay to renbve certain
exi sting markets from a particular site to vacate it. In
consi deration therof, the governnent passed a resolution
approving and authorising the grant of another site to the
munici pality stating that the government shall not charge
any rent for the said site since it was to be used for the
benefit of the conmunity. The Corporation accordingly gave
up the ~old markets and constructed a new market in the
alternate site alloted by the governnent. About eighty years
later, i.e., in-1940, the Collector of Bonbay proposed to
levy | and - revenues on the aforesaid alternate site. The
corporation sued for a declaration that the said assessnent
was illegal and for -a further declaration that it was
entitled to hol d t he land for ever wthout paynent
assessment. It was held by this court that though there was
no effectual grant by the governnent ~passing title in the
land to the corporation by reason of non-conpliance with the
statutory formalities, yet inasnmuch ~as the corporation had
nevert hel ess taken possession of the land in terms of the
government resolution ~and continued in _such possession
openly, un-interruptedly and-as of right  for over seventy
years, the corporation had acquired thelimted title it had
been prescribing for, i.e., theright to hold the land in
perpetuity free of rent for the purpose of the market but
for no other purpose. The majority decision did not express
any opinion on the question whether the principle of equity
enunciated in Ransden v. Dyson [(1866) LR 1 HL 129] can
still prevail inlIndia in the face of the decision of the
Privy Council in Ariff v. Jadunath [(1931) LR 58 I.A 91].
In other words, the nmajority did not express-any opinion on
the question whether the principle of equity in Ransden can
be i nvoked even where the requirenents or fornmalities are
laid down in the statute are not conplied with
Chandrasekhara Aiyer,J. too, in his concurring  opinion
opi ned that the corporation had acquired titleto the |and
by operation of law of limtation, i.e., onaccount of its
| ong standing possession in its own right. Having so held,
the | earned Judge nmade the followi ng observations - relied
upon by Sri Sorabjee:

"Can the Covernment be noe all owed

to go back on the representation

\,and, if we do so, would it not

ampunt to our countenancing the

perpetration of what can be

conpendi ously described as |ega

fraud which a court of equity nust

prevent being conmmitted? If the

resolution can be read as neaning

that the grant was of rent-free

| and, the case would come strictly

within the doctrine of estoppe

enunciated in Section 115 of the

I ndian Evi dence Act. But even

otherwise, that is, if there was

nmerely the holding out of a prom se




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 19

that no rent will be charged in the
future, the Gover nment must  be
deenmed in the circunstances of this
case to have bound thenselves to

fulfill it. VWether it is the
equity recognised in Ransden’ s
case, (1866) L.R 1 HL.129, or it
is sone other form of equity, 1is

not of much inportance. Courts nust

do justice by the pronotion of

honesty and good faith, as far as

it lies in their power. As pointed

out by Jenkins CJ. in Dadoba

Janar dhan v. The ~ Col | ect or of

Bonbay (1901) |.L.R .25 Bom 714, a

di f ferent concl usi on woul d be

"opposed to what is reasonable, to

what \is propable, and to what is

fair.,”

| ~am - of the opinion that the

decision of the Privy Council  in

Ariff v. Jadunath (1931) 58 I.A 91

is not applicable to the facts

before us, as the doctrine of part

performance is not being invoked

here as in that' case, to clothe a

person with title which he cannot

acqui re except. by pursuit of or-in

conformty wi'th certain I'ega

forns. Her e, as point ed out

al ready, the Corporation becane the

full and absolute owner of the site

on the |apse of 60 years fromthe

date of the grant."

W find it difficult to treat the said observations as
an authority for the proposition that even where the
government has to and can only under and in accordance with

a status - and that too a statute containing ‘nandatory
provisions - an act done by the governnent in violation
thereof can yet be treated as a representation to found a
plea of pronmissory estoppel. Sri Sorabjee relied upon

certain decisions of the Bonbay H gh Court in Dadoba
Janardhan v. The Collector of Bonmbay [(1901) ILR 25 Bom 714
at 746] and Municipal Corporation of the City of Bonbay v.
The Secretary of State for Indian CQuncil [(1905) I'LR 29
Bom 580 at 676-78] in support of the said proposition. But
in the light of what we have said herei nabove - which in our
opinion is consistent with our constitutional | schenme and
public policy - we do not think it necessary to deal wth
the facts and ratio of the said decisions.
For the above reasons, the appeal fail and are dismissed. No
costs.

Thi s order does not preclude the appellant from seeking
the benefits of GO M. No.386 dated My 2, 1990 .in
accordance with its terns.




