http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 5

CASE NO. :
Appeal (civil) 11439 of 1996

PETI TI ONER
NEW | NDI A ASSURANCE CO. LTD.

RESPONDENT:
R SRI NI VASAN

DATE OF JUDGVENT: 28/02/2000

BENCH
S. SAGH R AHVAD & D. P. WADHWA

JUDGVENT:
JUDGVENT

2000 (1) SCR 1228
The Judgrment of the Court was delivered by

S. SAGH R AHMAD, J. Respondent, who was the owner of vehicle No.

TN-67- 1931, approached the State Consuner Di sputes Redressal Comi ssion
Madras (the ' State Conmi ssion’, for short) against the appel-lant in
respect of the damage caused to his vehicle, which was insured with the
appel l ant. The claimfor damages for Rs. 1,47,141.70 p. was filed sone tine
in October, 1992. On February 8, 1993, the conplaint was dismssed in
default. Two days later, nanmely, on 10.2.1993, the respondent filed an
application for restoration of the conplaint, but the application was dis-
m ssed by the State Conmmi ssion and the conplaint was not restored.

In April, 1993, respondent filed a fresh conplaint against the appel-Iant,
but this conplaint was filed with the District Consuner Disputes Redressa
Forum Kamarajar, Srivilliputhur, (the 'District Forum, for short) in

respect of the aforesaid vehicle, for the sane anmount, viz. for Rs.
1,47,141.70 p.

The cl ai mwas opposed by the appellant, who filed a witten state-nent

pl eading, inter alia, that it had already settled the 'insurance clai m of
the respondent for a sumof Rs. 62,811 after scrutiny of the relevant
papers and the survey report. This anpbunt was offered to the respondent,
who declined to receive the claimconpensation and, therefore, inthe
particul ar circunstances of the case, there was no deficiency in service
and the appellant was not |liable to pay any danages under the Act nor could
a claimbe filed against the |Insurance Conpany. It was further pleaded that
in view of the fact that a simlar conplaint instituted by the respondent
before the State Comm ssion was di smissed in default and the Conmi'ssion had
al so refused to restore it, a fresh conplaint on the same cause of action
was not nmmi ntai nabl e.

The District Forum by its order dated 19.12.1994, “allowed the claimof the
respondent for a sumof Rs. 1,47,141.70 p. together with interest at the
rate of 18 per cent from 26.11.1991. This order was chal |l enged by the
appel | ant before the State Comm ssion, Madras, on the ground, inter alia,
that a second conplaint could not be legally instituted by the respondent
as the first conplaint, which was di sm ssed for default, was not restored.
The State Conmi ssion, however, dism ssed the appeal by its judgnment dated
12. 6.1995. The appellant, thereafter, filed Revision before the Na-tiona
Consumer Di sputes Redressal Conmi ssion, New Del hi, which was dism ssed on
27.2.1996.

The only question raised before us by the | earned counsel for the appell ant
is that in view of the disnissal of the first conplaint filed by the
respondent, a second conplaint on the same facts and cause of action would
not lie and it ought to have been dism ssed as not maintainable. It is
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contended that the second conplaint was filed in respect of the sane
vehicle and for the sanme anpbunt and agai nst the sane party from which
danages were clained earlier, and once the conplaint was di snmi ssed t hough
for default, a second conplaint would not lie, specially as the application
for restoration was also rejected by the State Commi ssion.

Learned counsel for the respondent has, on the contrary, contended that by
contendi ng that a second conplaint was not naintainable as the first
conpl ai nt had been dism ssed in default, the appellant was nerely trying to
i nvoke the rule of ’prohibition’ contained in Oder 9 Rule 9 CPC which is
not applicable to the proceedi ngs under the Consuner Protection Act. It is
al so contended that while the first conplaint was fil ed against the Branch
Manager, New I ndia Assurance Conpany Limted, Sattur, the second conplaint
was filed against the Divisional Manager and Regi onal Manager, as the
Branch Manager had no right or power to settle clainms of the value of Rs. 1
| akh and above, which jurisdiction was vested only in the Divisiona

Manager and the Regi onal Manager. It is contended that in view of there
bei ng new opposite parties, the dismssal of the first conplaint for
default woul d not operate as a bar to the entertai nnent of the second
conpl ai nt'.

The procedure which the District Forumhas to follow while trying a
conplaint is indicated in Section 13 of the Act which, inter alia, provides
as under

"13. Procedure on receipt of conplaint -

(4) For the purposes of this section, the District Forum shall have the
same powers as are vested ina Cvil Court under the Code of G vi
Procedure, 1908 while trying a suit-in respect of the followi ng matters,
nanely :

(i) the sumoning and enforcing the attendance of any defendant or w tness
and exanmi ning the witness on oath;

(ii) the discovery and production of any document or other nmaterial object
produci bl e as evi dence:

(iii) the reception of evidence on affidavits;

(iv) the requisitioning of the report of the concerned analysis or test
fromthe appropriate laboratory or fromany other rel evant source;

(v) issuing of any conmission for the exani nation of any w tness; and
(vi) any other matter which nay be prescribed.”

The above will show that powers which are available to.a civil court under
the Code of Civil Procedure have al so been nade available to the District
Forumin respect of matters enunerated in Sub-section (4) of Section 13.

The provisions of Order 9 have not been nade applicable to the proceedi ngs
under the Consuner Protection Act. Order 9 deals with appearance of parties
and consequence of non-appearance. It is provided by Rule 2 of Order 9 that
if the plaintiff was found to have not taken any step for service upon the
def endant, the suit would be dismssed. Rule 3 contenpl ates di sm ssal of
suit for non-appearance of the parties. If the suit is dism ssed under Rule
3 on account of non-appearance of the parties, it would be open to the
court to set aside the order by which the suit was disnissed and to restore
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the suit toits original file. Rule 4 also enables the plaintiff, whose
suit was dismssed under Rule 3, to bring a fresh suit. But where the suit

i s dismssed under Rule 8 for non-appearance of the plaintiff, though the
defendant is present, it will not be possible lor the plaintiff to bring a
fresh suit in respect of the same cause of action on account of the

prohi bitions contained in Sub-rule (1) of Rule 9 of Order 9. But it will be
open to the Court to recall the order and restore the suit. It is this Rule
which is being relied upon by the counsel for the appellant in support of
his contention that the conplaint filed by the respondent having been once
di smissed and the restoration application having al so been rejected, it was
not open to himto file a fresh conplaint on the same cause of action

agai nst the appell ant.

We have al ready indicated above that the Code of Civil Procedure has been
applied to the proceedings under the Consumer Protection Act only to a
[imted extent. If the intention of the Legislature was to apply the
provisions of Order 9 also to the proceedi ngs under the Consumer Protection
Act, it would have clearly provided in the Act that the provisions of Oder
9 will ‘al so be applicable to the proceedings before the District Forum or
the State Comm ssion or, for that matter before the National Commission. If
the Legislature itself did not apply the rule of prohibition contained in
Oder 9, Rule 9(1), it will be difficult for the Courts to extend that
provision to the proceedi ngs under the Act.

We nmay point out that Section 14(3) of the Act which provides as under :-

"14(3). Subject to the foregoing provisions, the procedure relating to the
conduct of the neetings of the District Forum its sittings and other
matters shall be such as may be prescribed by the State Governnent."

clearly contenplates that the procedure relating to the sittings of the
District Forumand "OTHER MATTERS' shal l” be such as is prescribed by the
State CGovernnent.

Sub-section (2) of Section 30 of the Act provides as under

"30(2). The State Government mmy, by notification, make rules for carrying
out the provisions contained in clause (b) of sub-section (2) and sub-
section (4) of section 7, sub-section (3) of section 10, clause (c) of sub-
section (1) of section 13, sub- section (3) of section 14, section 15 and
sub-section (2) of section 16."

In exercise of the powers conferred by Sub-section (2) of Section 30,
guot ed above, the State Governnent of Tami| Nadu nade the Tami | Nadu
Consumer Protection Rules, 1988. Sub-rule (8) of Rule 4 provides-as under

"(8) If during the proceedi ngs conducted under section 13, the District
Foruns fixes a date for hearing of the parties, it shall be obligatory on
the conpl ai nant and opposite party or its authorised agent to appear before
the District Forumon such date of hearing or any other date to which
hearing coul d be adjourned. Were the conplainant or his authorised agent
fails to appear before the District Forumon such day, the District Forum
may in its discre-tion either dismss the conplaint for default or decide
it on merit. Where the opposite party or its authorised agent fails to
appear on the day of hearing the District Forum may decide the conplaint ex
parte."

Simlarly, Sub-rule (8) of Rule 8, relating to the procedure before the
State Comm ssion, provides as under

"(8) If during the proceedi ngs conducted under section 13, State Conmi ssion
fixes a date for hearing of the parties, it shall be obligatory on the

conpl ai nant and opposite party or his authorised agent to appear before the
State Commi ssion on such date of hearing or any other date to which hearing
coul d be adjourned. Were the conplainant or his authorised agent fails to
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appear before the State Comm ssion on such day, the State Conmi ssion may in
its discretion either dismiss the conplaint for default or decide it on
nerits. Where the opposite party or its authorised agent fails to appear on
the day of hearing, the State Conmi ssion nmay decide the conplaint ex
parte."

Both the above Rules, nanely, Sub-rule (8) of Rule 4 and Sub-rule (8) of
Rule 8, relate to the original proceedings instituted either before the
District Forumor before the State Commi ssion. Sub-rule (6) of Rule 9
provi des as under

"(6) On the date of hearing or any other day to which hearing may be
adjourned, it shall be obligatory for the parties or their authorised
agents to appear before the State Conmission. If ap-pellant or his

aut hori sed agent fails to appear on such date, the State Conm ssion may, in
its discretion, either disniss the appeal or decide it on the nerit of the
case. If the respondent or his authorised agent fails to appear on such
date, the State Comm s-sion shall proceed ex parte and shall decide the
appeal ex parte on merits of the case."

This Ruleis in identical terms with Sub-rule (8) of Rule 4 and Sub-rule
(8) of Rule 8. Under this Sub-rule, the appeal filed before the State

Conmi ssi on agai nst the order of the District Forum can be dismssed in
default or the State Conmission may in its discretion dispose it of on
nerits. Simlar power has been given to the National Comm ssion under Rule
15(6) of the Rules nade by the Central Governnment under Section 30(1) of
the Act. These Rules do not provide that if a conplaint is dismissed in
default by the District Forumunder Rule 4(8) or by the State Comi ssion
under Rule 8(8) of the Rules, a second conplaint wuld not lie. Thus, there
is no provision parallel to the provision contained in Oder 9. Rule 9(1)
CPC which contains a prohibition that if a suit is disnmssed in default of
the plaintiff under Order 9, Rule 8, a second suit on the sane cause of
action would not lie. That being so, the rule of prohibition contained in
Order 9, Rule 9(1) CPC cannot be extended to the proceed-ings before the
District Forumor the State Commission. The fact that the case was not
decided on nerits and was dism ssedin default of non-ap-pearance of the
conpl ai nant cannot be overl ooked and, therefore, it would be permssible to
file a second conpl aint expl ai ni ng - why the earlier complaint could not be
pursuned and was dismissed in default.

But that is not the end of the matter. Mhnmood, J. in his dissenting
judgrment in the Full Bench case of Nursing Das v. Mngol Dubey & Os., ILR
5 Al | ahabad 163, observed

"The Courts are not to act upon the principle that every procedure is to be
taken as prohibited unless it is expressly provided for by the Code, but on
the converse principle that every procedure is to be understood as
permssible till it is showm to be prohibited by the law. As a matter of
general principle, prohibitions cannot be presunmed, and in the present

case, therefore, it rests upon the defendants to show that the suit in the
formin which it has been brought is prohibited by the rules of procedure
applicable to the Courts of justice in India." W only intend to invoke the
spirit of the principle behind the above dictumin support of our viewthat
every court or judicial body or authority, which has a duty to decide a lis
bet ween two parties, inherently possesses the power to disniss a case in
default. Where a case is called up for hearing and the party is not

present. the court or the judicial or quasi-judicial body is under no
obligation to keep the matter pending before it or to pursue the matter on
behal f of the conpl ai nant who had instituted the proceed-ings. That is not
the function of the court or, for that matter, of judicial or quas

judicial body. In the absence of the conplainant, therefore, the court wll
be well within its jurisdiction to dismiss the conplaint for non- prosecu-
tion. So also, it would have the inherent power and jurisdiction to restore
the conpl ai nt on good cause bei ng shown for the non-appearance of the
conpl ai nant .
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We cannot also | oss sight of the fact that a conplai nant may harass a party
by repeatedly filing the conplaint against him He may file a conplaint,
draw the opposite party to the State or National Conmmi ssion and then have
the conpl aint dismssed for default. He may repeat the exercise again only
to harass the defendant. This practice, or to put it alittle sternly,
these tactics would be intolerable for any authority under the Act. In such
a situation, the District Forumor the State or National Conm ssion would
not be helpless and it would be open to themto dismiss the fresh conplaint
on the ground of abuse of the process avail able under the Act. They can, in
that situation, legitimately invoke the principles of Order 9 Rule 9 C P.C

In the instant case, the vital fact of there being an insurance cover in
favour of the respondent is not disputed. The | oss suffered by the respon-
dent is not disputed and the claimof the respondent is also not

guesti oned. The only point urged before the State Comm ssion as al so before
the National Comm ssion and, for that matter, before us is that on account
of the first conplaint having been dismssed in default and the conpl ai nt
havi ng not been restored, the second conplaint would not lie. The interest
of justice, in our opinion, cannot be defeated by this rule of

technicality. The rules of procedure. as has been laid down by this Court a
nunber of times, are intended to serve the ends of justice and not to

def eat the dispensation of justice. The respondent had suffered | oss which
was squarely covered by the Policy of |Insurance granted by the appell ant.
Since his claimis/not being questioned before us on nerits and is being
sought to be defeated on the technical plea referred to above, we are not
prepared to interfere with the orders passed by the District Forum the
State Com nission and the National Comm ssion, particularly as it is stated
before us that the whole of the claimanount has already been paid to the
respon-dent.

Finding no nmerits in the contention raised by the counsel for the
appel l ant, we dism ss the appeal but w thout any order as to costs.




