24

http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 1 of
CASE NO. :

Wit Petition (civil) 165 of 2005

PETI TI ONER

Sanj ay Singh & Anr. \ 005 Petitioners
RESPONDENT:

U. P. Public Service Comm ssion, Al l ahabad & Anr. \ 005 Respondents

DATE OF JUDGVENT: 09/01/2007

BENCH
Y. K. SABHARWAL, C. K. Thakker & R V. Raveendran

JUDGVENT:
JUDGMENT

[Wth WP, (C Nos.172, 409, 466 and 467 of 2005]

RAVEENDRAN, J.

These petitions under Article 32 of the Constitution of India have
been filed by the unsuccessful candi dates who appeared in the exam nations
conducted by the Uttar Pradesh Public Service Commr ssion (' Comm ssion
for short) for recruitment to the posts of Civil Judge (Junior Division).

2. On the request of the Allahabad Hi-gh Court, to conduct the

exam nation for filling 347 posts of Cvil Judge (Junior Division), the
Conmi ssion issued an advertisenent in the Enploynment News dated
28.11.2003. As nmany as 51524 candi dat es appeared for the "U P. Judicia
Service Civil Judge, (Junior Division) Prelimnary Exani nation, 2003"
conducted by the Conm ssion on 21.3.2004. The prelimnmnary exam nation

was of ’'objective type consisting of two papers \026 General Know edge and
Law. The result was decl ared on 30.6.2004 and 6046 candi dates were
declared qualified to appear for the "U P. Cvil Judge (Junior Division)
Exami nation (Min), 2003" which was of 'descriptive  (conventional) type.
The Main exam nation consisted of five papers (each carrying 200 marks) -
General Know edge, Language, Law |, Il and Il - and was held between 5th
and 7th October, 2004. The nunber of candi dates who took the said

exam nati on was 5748.

3. The answer scripts relating to each subject were distributed to severa
exam ners for valuation, as it was not possible to get the |arge nunber

eval uated by a single exam ner. The nunber of exam ners, to whomthe
answer-scripts were distributed for valuation, were as follows : Genera

Know edge \ 026 18, Language \026 14, Law | \026 11, Law Il \026 10, and Law 111 \026 14.
The marks assigned by the exam ners were subjected to 'statistical scaling

and the results of witten exam nati on based on such scal ed marks, were

decl ared on 7.3.2005. Thereafter, 1290 candi dates were i nterviewed between
14. 4. 2005 and 26.4.2005. After such interview, the Commi ssion declared the
final results of the exam nation on 1.5.2005 based on the aggregate of

"scaled marks’ in the witten (Main) examination and the narks awarded in

the interview. On the recomendati ons nmade by Comm ssion, appointnents

were nmade to 347 posts of Civil Judge, Junior Division

4. The petitioners, who were unsuccessful, are aggrieved. They contend
that the statistical scaling system adopted by the Conmssion is illegal as it
is contrary to the Utar Pradesh Judicial Service Rules, 2001. They al so
contend that conversion of their raw marks into scaled nmarks, is illegal as it

was done by applying an arbitrary, irrational and inappropriate scaling
formula. It is submtted that the Commi ssion’s exercise of subjecting the
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mar ks secured by the candidates to scaling, has resulted in neritorious
students being ignored, and | ess neritorious students being awarded hi gher
mar ks and sel ected, thereby violating the fundanental rights of the
candi dat es.

4.1) WP. [C] No.165/2005 was filed on 5.4.2005 even before the fina
results were declared, praying (i) for a direction to the Conmi ssion not to
adopt the system of scaling and to declare the results of the Miin

Exami nation on the basis of actual marks obtained by the candi dates; and (ii)
for a direction that the petition be heard by a Bench of three or nore Judges
as the decision of a Bench of two Judges of this Court in U P. Public Service
Conmi ssion v. Subhash Chandra Dixit [2003 (12) SCC 701] uphol ding the
system of scaling adopted by the Conm ssion does not |ay down the correct

I aw.

4.2) The other petitions were filed after declaration of the final results, in
effect, for the following reliefs : (a) for quashing the results of the U P. G vi
Judge (Juni or Division) Main Exam nation-2003 declared on 7.3.2005 and

the final results declared on 1.5.2005 on the basis of scal ed marks and direct
the Commi'ssion to declare the results on the basis of actual nmarks secured

by the candi dates; (b) to direct an inquiry by an independent agency into the
irregularities committed by the Conmission in the said examination; (c) for

a declaration that the use of ’statistical scaling’ in regard to the exam nations
for the subordinate judiciary is unconstitutional; and (d) to reconsider the

law |l ai d down in Subhash Chandra Dixit (supra).

5. The respondents raised the threshold bar of maintainability. It is
submitted that this Court in S. C Dixit (supra), has rejected identical grounds
of attack and upheld the statistical scaling nmethod adopted by the

Comm ssion in the exam nation conducted i n 2000. It is contended that the
prayers in these petitions under Article 32, in effect, seek setting aside or
review of the decision in S. C Dixit, and-that is inpermssible. Reliance is
pl aced on the Constitution Bench decision of this Court in Rupa Ashok

Hurra v. Ashok Hurra [2002 (4) SCC 388], to contend that a wit petition

under Article 32 would not lie to challenge any judgnent of this Court or

that of a High Court, as superior (courts are not 'State’ within the neani ng of
Article 12 and their judgnents cannot be terned as violative of fundanenta
rights. It is also pointed out that Review Petition (Cvil) No. 162/2004 and
Curative Petition No.43/2004 filed in respect of S. C Dixit (supra) were

rej ected on 04.2.2004 and 6.10.2004 respectively.

6. In regard to nerits, the Conm ssion contended that the 'statistica
scaling’ nethod adopted in regard to Civil Judge (Junior Division)

Exami nation is legal, scientific and sound and its policy to apply statistica
scaling to marks of witten exam nation, was based on experts’ ‘opi nion as

al so the experience gained in conducting several exam nations. It/ is

subm tted that under the proviso to Rule 50 of the U. P.Public Service

Conmi ssion (Procedure and Conduct of Business) Rules, 1976, it is entitled

to adopt any fornmula or nethod or device to elimnate variation in marks;

that it found variation in the marks awarded by di fferent exam ners on
account of a phenonmenon known as 'examiner variability' and to elimnate

it, statistical scaling was introduced. It is further submitted that matters
relating to the conduct of Exam nation, evaluation of answer-scripts,
application of nethods to bring inuniformty in evaluation are matters of
policy involving technical and scientific decisions based on expert opinion
that courts are not equi pped to pronounce upon such matters and, therefore,
shoul d not interfere in the absence of manifest arbitrariness or nala fides;
and that, at all events, in the absence of an opinion by a body of experts in
the field of statistics certifying that the system of scaling adopted by the
Comm ssion is unsound and irrational, there should be no interference.

Lastly, it is submitted that if the court, for any reason, should hold that the
exi sting scaling system shoul d be substituted, that shoul d be done
prospectively.
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7. On the contentions urged, the followi ng questions arise for our
consi deration :

(i) Whet her the wit petitions are not maintainable ?

(ii) VWet her ’scaling’” of marks is contrary to or prohibited by the
rel evant rules ?

(iii) Wet her the 'scaling system adopted by the Conmission is
arbitrary and irrational, and whether the decision in S. C. Dixit
(supra) approving the ’scaling systenm requires reconsideration

?

(iv) If the statistical scaling systemis found to be illegal or
irrational or unsound, whether the selections already nade,

whi ch are the subject-matter of these petitions, should be
interfered with?

Re : Question (i)

8. 't is-true that a judgnment of this Court cannot be challenged in a
petition under Article 32. It can, however, be reviewed under Article 137 or
in exceptional circunmstances reconsidered in exercise of inherent power, on
a curative petition (See Rupa Ashok Hurra). It is equally true that a fina

j udgrment of a High /'Court can be chall enged only by an appeal under

Articles 132 to 134 or by obtaining 'special |eave under Article 136 and not
by a petition under Article 32. But that is not the issue here.

9. In regard to decisions of civil courts in suits governed by G vi
Procedure Code or appeals therefron1 the term’judgnment’ refers to the

grounds of a decree or order, "decree’ refers to the formal expression of an
adjudication in a suit and ’order’ refers to fornal expression of any decision
of a civil court which is not a decree. Inregard to the decisions of High
Court and Suprene Court in wit jurisdiction, the term’judgment’ is

normal ly used to refer to the 'judgnment and order’, that is the grounds for the
deci sion and the formal expression of the decision. The petitioners do not

seek to upset the 'order’ part of ‘the judgnent in S/ C Dixit (supra) which
decided the validity of UP Civil Judge (Junior D vision), Exam nation, 2000,
hel d under the UP Nyayi k Sewa N yamawali 1951. The grievance of the

petitioners is in regard to the UP Givil Judge (Junior Division) Exam nation
2003, held under the UP Judicial Service Rules 2001. They, however,

contend that the ratio decidendi of the decision in S.C. D xit upholding the
Conmi ssion’s systemof scaling of marks in witten exam nation, requires
reconsi deration. Therefore, these petitions are neither for 'review nor for
"setting aside’ or 'questioning’ the decision in'S.C Dixit. Therefore, the bar
referred to in Rupa Ashok Hurra, wll not apply.

10. The contention of Conm ssion al so overlooks the fundamenta

di fference between challenge to the final order form ng part of the judgnent
and challenge to the ratio decidendi of the judgment. /Broadly speaking,

every judgnent of superior courts has three segnments, nanely, (i) the facts

and the point at issue; (ii) the reasons for the decision; and (iii) the fina
order containing the decision. The reasons for the decision or the ratio
decidendi is not the final order containing the decision. Infact, in a judgnment
of this Court, though the ratio decidendi nmay point to a particular result, the
decision (final order relating to relief) may be different and not a natura
consequence of the ratio decidendi of the judgnment. This may happen either

on account of any subsequent event or the need to nould the relief to do
conplete justice in the matter. It is the ratio decidendi of a judgnent and not
the final order in the judgment, which forns a precedent. The term

"judgnent’ and 'decision’ are used, rather loosely, to refer to the entire
judgrment or the final order or the ratio decidendi of a judgnent. Rupa Ashok
Hurra (supra) is of course, an authority for the proposition that a petition
under Article 32 would not be maintainable to challenge or set aside or

gquash the final order contained in a judgnent of this Court. It does not |ay
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down a proposition that the ratio decidendi of any earlier decision cannot be
exam ned or differed in another case. Were violation of a fundanental right

of acitizenis alleged in a petition under Article 32, it cannot be dism ssed,
as not nmintai nable, merely because it seeks to distinguish or challenge the
rati o decidendi of an earlier judgnent, except where it is between the sane
parties and in respect of the same cause of action. Were a | egal issue raised
in a petition under Article 32 is covered by a decision of this Court, the

Court may dismiss the petition following the ratio decidendi of the earlier

deci sion. Such dismissal is not on the ground of ’'maintainability’ but on the
ground that the issue raised is not tenable, in view of the law laid down in

the earlier decision. But if the court is satisfied that the issue raised in the
| ater petition requires consideration and in that context the earlier decision
requires re-examnation, the court can certainly proceed to exanm ne the

matter (or refer the matter to a larger Bench, if the earlier decision is not of a
smal | er Bench). When the issue is re-exam ned and a view is taken different
fromthe one taken earlier, anewratiois laid dowm. Wen the ratio

deci dendi of the earlier decision undergoes such change, the final order of

the earlier decision as applicable to the parties to the earlier decision, is in no
way altered or disturbed. Therefore, the contention that a wit petition under
Article 32 is barred or not nmintainable with reference to an issue which is

the subject-matter of an earlier decision, is rejected.

Re : Question (ii)

11. Article 234 of 'the Constitution requires appointnments to the Judicia
Service of a State (other than District Judges) to be nade by the Governor of
the State in accordance with the Rules nade by himin that behalf, after
consultation with the State Public Service Conm ssion and with the H gh
Court exercising jurisdiction inrelation to such State. The UP Judicia
Service Rules, 2001 (for short 'Judicial Service Rules’) were made by the
Governor of Uttar Pradesh in exercise of powers conferred by Article 234

and Article 309 of the Constitution, in-consultation with the Comm ssion

and the Al | ahabad Hi gh Court, to regulate the recruitment and appoi nt ment

to Uttar Pradesh Judicial Service. The Judicial Service Rules replaced the
"Utar Pradesh Nyayi k Sewa Niyamawal i, 1951’ which was in force earlier

The Judicial Service Rules were amended by the Uttar Pradesh Judicia

Service (Amendrent) Rul es, 2003.

11.1) Rule 7 of the Judicial Service Rules provides 'that recruitment to the
post of Civil Judge (Junior Division) shall be by direct recruitment on the
basis of a competitive exam nation conducted by Commi ssion. Part V of the
said rules |lays down the procedure for recruitnment to Judicial Service. Rule
16 provides for conpetitive exam nation and Rule 19 deals with the

syl l abus. The said rules are extracted bel ow

"16. Conpetitive Exami nation \026 The exani nation nmay be conduct ed at
such time and on such dates as may be notified by the Comm ssion and
shal | consist of \026

(a) a witten exam nation in such |legal and allied subject including
procedure, as may be included in the Syllabus prescribed under rule 19,
unl ess the sane is otherwi se nodified by the Governor in consultation
with the court and the Conmi ssion;

(b) an exam nation to test the know edge of the candidates in Hindi
English and Urdu;

(c] an interview for assessing nmerit of the candidate giving due regard to
his ability, character, personality, physique and genera suitability for
appoi ntnent to the service.

19. Syllabus \026 The syllabus and the rules relating to the conpetitive
exam nation shall be such as given in the Appendix |1, provided that the
syl l abus and rul es nay be anended by the Governor in consultation with

t he Conm ssion and Court."
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Appendix Il to the Rules contains the syllabus for the conpetitive

exam nation. It enunerates the details of the five subjects for the witten
exam nati on and the nunber of marks carried by each subject (200 each). It

al so provides for a Personality Test (interview) to find out the suitability of
the candi dates (carrying 100 narks). Note (i) to Appendi x-11 provides that

"the marks obtained in the intervieww ||l be added to the marks obtained in
the witten papers and the candidate’s place will depend on the aggregate

of both".

12. Sub-Rule (1) of Rule 20 of the Judicial Service Rules requires the
Conmi ssion to prepare the result of the witten exam nation and thereafter,

i nvite such nunber of candi dates, who in the opinion of the com ssion

have secured nmi ni mum nmarks as may be fixed. Sub-Rule (2) provides for

partici pation of a sitting Judge in t he interview of candi dates.
Sub-rul e (3) provides that the Conmi ssion shall prepare a final list of

sel ected candidates in order of-their proficiency as disclosed by aggregates

of marks finally awarded to each candidate in the witten exam nation and

the interview The proviso thereto provides that if two or nore candi dates
obtain equal marks in the aggregate, the nane of the candi date who is el der

in age shall be placed hi gher and where two or nore candi dates of equal age
obtain equal marks in the aggregate, the name of the candi date who has
obt ai ned higher marks-in the witten exam nation shall be placed higher

Rul e 21 provides that the Governor shall on receipt of the |list of candi dates
submitted by the Conm ssion under Rule 20(3) nmake appoi ntnment on the

posts of Civil Judge (Junior Division) in the order in which their nanes are
given in the list provided. Thus the Judicial Service Rules constitute a
conplete code in itself in regard to recruitnment to Judicial Service. It is also
evident that the marks finally awarded to each candidate in the witten

exam nation and interview are cruci al both for appointnent as also for

purposes of inter se seniority.

13. The petitioners point out that the Judicial Service Rules do not
provide for substituting the actual marks obtai ned by a candidate by scal ed
marks. It is contended that the words “marks obtained in the witten papers”
in Note (i) of Appendix Il clearly indicate that the actual narks obtained in
the witten exam nation al one should be taken into account and not any
noderated or scal ed marks; that in.the absence of any provision for scaling
in the Judicial Service Rules, the Commi ssion had no authority to substitute
the actual nmarks by ’'scal ed marks’; and that the places/ranks of the

candi dat es shoul d be determ ned strictly on the basis of the aggregate of the
actual marks obtained in the main witten exam nation plus the marks
obtained in interview

14. The Conmi ssion contends that the manner of conducting exam nation
by the Comm ssion, even in regard to recruitnment to Judicial Service, is
governed by the Utar Pradesh Public Service Conmi'ssion (Procedure and
Conduct of Business) Rules, 1976 (for short 'PSC Procedure Rules’) nade

by the Comm ssion in exercise of the power conferred by the UP State
Public Service Comm ssion (Regul ation of Procedure and Conduct' of

Busi ness) Act, 1974. Rule 26 provides for preparation of a panel of
Examiners or constitution of a Committee for the purpose of holding

exam nation in each subject. Rule 28 provides that the question papers set by
the exam ners shall be placed before the Comm ssion to ensure conformty
with the required standard of exam nation and the Conm ssion may

noderate the question papers or constitute a Conmittee to performthe work
of noderation. Rule 30 provides for advertisenent of vacancies for which
sel ections are to be made and scrutiny of applications received. Rule 33
provides for the determnation of place, dates and time of exam nation and
the centres for exam nation. Rule 34 provides for the list of persons suitable
to be appointed as invigilators and appointnent of invigilators. Rule 37
provides for fictitious roll nunbers (code nunbers) to be allotted to each
candi dat e before the answer books are di spatched to the exani ners for
assessment. Rule 38 provides that the nunber of answer books to be sent to
each exam ner shall be fixed by the Conm ssion. Rule 44 requires the
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Secretary of the Commission to take steps for tabul ation of nmarks obtained

by each candi date as soon as the answer-scripts are received after valuation
after scrutiny of scripts, renoval of discrepancies and corrections. Rule 45
provi des for random checki ng of the tabulation to ensure correctness and
accuracy of tabulation. Rule 47 provides that the original roll nunmbers of
candi dates shall thereafter be restored to the answer-scripts and for issue of
interview letters. Rule 49 authorizes the Conm ssion to decide the nunber

of candidates to be called for interviewto appear before a Board on any day.
Rul e 50 provides that the interview nmarks awarded shall be kept in safe
custody. Rule 51 provides that mark-sheets shall be opened on the |ast day

of interview and imredi ately thereafter the marks of interview personality
test shall be added to the marks obtained by the candidates in the witten
exam nation, and thereafter on the basis of the total so obtained, the nerit
list shall be prepared and placed before the Conmi ssion for final declaration
of the result. The proviso to Rule 51 provides that the Commission with a
view to elinmnate variations in the ranks awarded to candi dates at any tine at
any exam nation or-interview, adopt any method, device or formula which

they consider proper for the purpose. The Commi ssion contends that having
regard to the proviso to Rule 51 which specifically enables themto adopt

any nethod, device or fornmula to elimnate variations in the marks awarded

to any at any exami nation, they are entitled to adopt the scaling systemto
elimnate variations in marks.

15. The petitioners point out that the PSC Procedure Rul es were not nmde
in consultation with the High Court. On the other hand, the Judicial Service
Rul es, 2001 which cane into effect from1.7.2000, were nade in

consultation with both Conm ssion and the H gh Court. It is, therefore,

submitted that the Judicial Service Rules alone will regul ate and govern the
recrui tment of Civil Judges (Junior Division) including exam nations and
interviews and the proviso to Rul'e 51 of PSC Procedure Rules will not apply

to recruitnment of Civil Judges. Reliance is placed on the decisions of this
Court in State of Bihar v. Bal Miukund Sah [2000 (4) SCC 640], Union of
India v. Hansoli Devi [2002 (7) SCC 273] and Union of India v. Deok

Nandan Aggarwal [1992 Supp. 1 SCC 323] in regard to interpretation of the
Rul es.

16. Thi s question was considered briefly by this Court in S C Dixit
wherein it was held that the PSC Procedure Rules made in exercise of power
under the U P. State Public Service Comm ssion (Regul ati on of Procedure
and Conduct of Business) Act, 1974 give the guidelines for any exam nation
to be held by the Conm ssion and therefore, all the provisions of the said

Rules will be applicable to an exam nation for recruitnent to judicia
service al so
17. It is no doubt true that Judicial Service Rules govern the recruitnent

to Judicial Service, having been nade in exercise of power under Article

234, in consultation with both the comm ssion and the H gh Court. |t also

provi des what exam nations shoul d be conducted and the nmaxi mum marks

for each subject in the exam nation. But the Judicial Service Rules entrust

the function of conducting exam nations to the Comm ssion. The Judicia

Service Rules do not prescribe the manner and procedure for holding the

exam nati on and val uati on of answer-scripts and award of the final narks

and declaration of the results. Therefore, it is for the Conmission to regul ate
the manner in which it will conduct the exam nation and val ue the answer
scripts, subject, however, to the provisions of the Judicial Service Rules. I|f
the Conmmi ssion has nade Rules to regulate the procedure and conduct of

the examnation, they will naturally apply to any exani nati on conducted by

it for recruitnment to any service, including the judicial service. But where the
Judi cial Service Rules nmake a specific provision in regard to any aspect of

exam nation, such provision will prevail, and the provision of PSC
Procedure Rules, to the extent it is inconsistent with the Judicial Service
Rul es, will be inapplicable. Further, if both the Rules have made provision in

regard to a particular matter, the PSC Procedure Rules will yield to the
Judi ci al Service Rules.

18. The manner in which the list of candi dates as per nerit should be
prepared is provided both in the Judicial Service Rules and the PSC
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Procedure Rules. Relevant portion of Rule 20(3) and Note (i) of Appendi x-I

of the Judicial Service Rules and Rule 51 of the PSC Procedure Rul es
providing for the aggregati on of marks and preparation of the merit list, are
extracted bel ow : -

Judi ci al Service Rul es

PSC Procedure Rul es.

Rul e 20(3). The Conmi ssion then

shal | prepare a final list of selected
candi dates in order of their proficiency
as di scl osed by aggregate of marks
finally awarded to each candidate in

the witten exam nation and the

i nterview.
Note (i) of Appendix-11. - -Marks
obtained in the interview wi ||l be added

to the marks obtained in the witten
papers and the candidates’ place will
depend on the aggregate of the both.
Rul e 51. The narks-sheets so
obt ai ned shall be opened on the

| ast day of interviewand

i medi ately there after the marks

of interview personality test shal
be added to the marks obtai ned by
the candidates in the witten

exam nation. Thereafter, on the
basis of the totals so obtained the
merit list shall be prepared and

pl ace before the Conm ssion for

final declaration of the result.

Provi ded that the Comi ssion
may, with a viewto elimnating
variation in the marks awarded
to candi dates at any exam nation
or interview, adopt and nethod,
device or fornula which they
consi der proper for the purpose.

(different enphasis supplied)

As the field is occupied by Rule 20(3) and Note (i) of Appendix-I1l of

Judi cial Service Rules, they will prevail over the general provision in Rule
51 of PSC Procedure Rul es.
19. Rul e 20(3) provides that the final |ist of selected candidates in order of

their proficiency as disclosed by the aggregate of "marks finally awarded

to each candidate in the witten examnation and the interview'. Note (i)

to Appendix Il of the Judicial Service Rules provides that the "nmarks

obtained in the interview' will be added to "the marks obtained in the

witten papers" and that the candidate's place will depend on the aggregate

of both. Though Judicial Service Rules refers to 'marks finally awarded , the
said Rules do not contain a provision simlar to the provisoto Rule 51 of

PSC Procedure Rul es, enabling the Comm ssion to adopt any nethod,

device or formula to elimnate variation in the marks. It is not possible to
read the proviso to Rule 51 or words to that effect into Rule 20(3) or Note (i)
of Appendi x-11 of Judicial Service Rules. It is well settled that courts wll
not add words to a statute or read into the statute words not in it. Even if the
courts cone to the conclusion that there is any om ssion in the words used, it
cannot nake up the deficiency, where the wording as it exists is clear and
unanbi guous. Wil e the courts can adopt a construction which will carry out

the obvious intention of the |egislative or rule making authority, it cannot set
at naught the legislative intent clearly expressed in a statute or the rules.
Therefore, Rule 20(3) and Note (i) of Appendix-Il has to be read as they are
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wi thout the addition of the proviso to Rule 51 of PSC Procedure Rules. If so,
what can be taken into account for preparing final |ist of selected candi dates,
are 'marks finally awarded to a candidate’ in the witten exam nation and the
interview. The marks assigned by the exam ner are not necessarily the marks
finally awarded to a candidate. If there is any error in the marks awarded by
the examiner it can always be corrected by the Commi ssion and the

corrected marks will be "the final nmarks awarded to the candidate’ . Were

the Conmission is of the viewthat there is 'exam ner variability’ in the
marks (due to strict or |liberal assessnent of answer scripts) or inproper
assessnent on account of erratic or carel ess marking by an exam ner, they

can be corrected appropriately by noderation. The noderation is either by
adding (in the case of strict exam ners) or deducting (in the case of |ibera
exam ners) a particular nunber of marks which has been decided with

reference to principles of noderation applied. If there is erratic or carel ess
mar ki ng, then noderation is by fresh valuation by another exam ner

Therefore, the marks assigned by the exam ner as noderated will be the

marks finally awarded to the candi dates or marks obtai ned by the candi dates.
Moderation, it has tobe held, is inherent in the evaluation of answer scripts
in any | arge scal e exam nation, where there are nore than one exam ner

20. We _cannot accept the contention of the petitioner that the words

"mar ks awarded" or "narks obtained in the witten papers" refers only to the
actual nmarks awarded by the examiner. 'Valuation’ is a process which does

not end on marks bei ng awarded by an Exami ner. Award of marks by the

Exam ner is only one stage of the process of valuation. Mderation when

enpl oyed by the exam ning authority, becones part of the process of

val uati on and the marks awarded on noderation become the final marks of

the candidate. In fact Rule 20(3) specifically refers to the "marks finally
awarded to each candidate in the witten exam pation', thereby inplying that
the mar ks awarded by the exami ner can be altered by noderation.

21. But the question . is whether the raw nmarks which are converted into
scal ed scores on an artificial scale which assuned variables (assuned nean
mar ks and assunmed standard devi ati on) can be considered as 'marks finally
awarded’ or 'marks obtained’ . Scal ed scores are not marks awarded to a
candidate in a witten exam nation, but a figure arrived at for the purpose of
bei ng pl aced on a comon scale. It can vary with reference to two arbitrarily
fixed variables, nanely ' Assuned Mean’ and ' Assunmed Standard Mean’

We have dealt with this aspect in greater detail while dealing with question
(iii). For the reasons given while considering question (iii), we hold that
"scal ed scores’ or ’'scaled marks’ cannot be considered to be’ marks awarded
to a candidate in the witten exam nation’. Therefore, scaling violates Rule
20(3) and Note (i) of Appendix-11 of Judicial Service Rules.

22. Rul e 20 of Judicial Service Rules requires the Comm ssion to call for
i ntervi ew such nunber of candidates, who in.its opinion have secured the

m ni mum marks fixed by it. Because of application of scaling systemby the
Conmm ssion, it has not been possible for the Conmission to fix such

m ni mum mar ks either for individual subjects or for the aggregate. In the
absence of m ni mum nmarks, several candi dates who secured | ess than 30%

in a subject have been selected. W note bel ow by way of illustration, the
particul ars of some candi dates who have been selected in spite of 'securing

l ess than 20% in a subject

S.

No.

Rol | No.
Subj ect
Act ual
Mar ks
(in 9
Scal ed
Mar ks
Rank in
Sel ection
1.
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CONOOEWN

012610
032373
002454
008097
017808
010139
012721
002831
004998
Language
Language
Language
Language
Law |
Language
Law |
Language
Language
8%

8%

11%

13%

13%

14%

15%

16%

17%

79

79

79

89

76

85

100

89

91

225

290

196

85

317

333

172

263

161

Thus scaling system adopted by the Comm ssion, contravenes Rul e 20(1)
al so.

Re : Question (iii)

23. When a | arge nunber of candi dates appear for an exam nation, it is
necessary to have uniformty and consistency in valuation of the answer-
scripts. Were the nunber of candi dates taking the exam nation are linted
and only one exami ner (preferably the paper-setter hinself) evaluates the
answer-scripts, it is to be assumed that there will be uniformty in the
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val uation. But where a | arge nunber of candi dates take the exam nation, it

will not be possible to get all the answer-scripts eval uated by the sane
examner. It, therefore, becones necessary to distribute the answer-scripts
among several exam ners for valuation with the paper-setter (or other senior
person) acting as the Head Exam ner. Wen nore than one exam ner

eval uate the answer-scripts relating to a subject, the subjectivity of the
respective examner will creep into the marks awarded by himto the answer-
scripts allotted to himfor valuation. Each examiner will apply his own
yardstick to assess the answer-scripts. Inevitably therefore, even when

experi enced exani ners recei ve equal batches of answer scripts, there is

di fference in average marks and the range of marks awarded, thereby

affecting the nmerit of individual candidates. This apart, there is ’'Hawk-

Dove’ effect. Sone exami ners are liberal in valuation and tend to award

nore nmarks. Sonme examiners are strict and tend to give | ess narks. Sone

may be noderate and balanced in awardi ng marks. Even anong those who

are liberal or those who are strict, there nay be variance in the degree of
strictness or liberality. This nmeans that if the sane answer-script is given to
di fferent exam ners, there is all likelihood of different marks bei ng assigned.
If a very well witten answer-script goes to a strict exam ner and a nediocre
answer-script goes to a liberal exam ner, the nediocre answer-script nmay be
awar ded nore marks than the excellent answer-script. In other words, there

is 'reduced valuation’ by a strict exam ner and ’'enhanced valuation’ by a
liberal examiner. This is known as ’'exam ner variability or ’'Hawk-Dove
effect’. Therefore, there is a need to evolve a procedure to ensure uniformty
inter se the Exam ners-so that the effect of 'exam ner subjectivity or

"exam ner variability' is mnimsed. The procedure adopted to reduce

exam ner subjectivity or wvariabilityis known as noderation. The classic

met hod of noderation'is as follows

(1) The paper-setter of the subject normally acts as the Head Exam ner
for the subject. He is selected from anongst senior

academ ci ans/ schol ars/senior civil servants/Judges. Were the case of

a | arge nunber of candi dates, nore than one exam ner is appointed

and each of themis allotted around 300 answer-scripts for valuation

(ii) To achieve uniformty in valuation, where nore than one exam ner is
i nvol ved, a neeting of the Head Examiner with all the examners is

hel d soon after the exam nation. They discuss thoroughly the question
paper, the possible answers and the wei ghtage to be given to various
aspects of the answers. They al so carry out a sanple valuation in the
light of their discussions. The sanpl e valuation of scripts by each of
themis reviewed by the Head Exam ner and variations in-assigning

marks are further discussed. After such discussions, a consensus is
arrived at in regard to the norns of valuation to be adopted. On that
basis, the examiners are required to conplete the valuation of answer
scripts. But this by itself, does not bring about unifornmity of
assessment inter se the examiners. In spite of the norns agreed, many
exam ners tend to deviate fromthe expected or ‘agreed norns, as their
caution is overtaken by their propensity for strictness or liberality or
erraticismor carel essness during the course of valuation. Therefore,
certain further corrective steps becone necessary.

(iii) After the valuation is conpleted by the exami ners, the Head Exani ner
conducts a random sanpl e survey of the corrected answer scripts to
verify whether the norns evolved in the neetings of exam ner have
actually been followed by the exam ners. The process of random
sanmpling usually consists of scrutiny of sone top | evel answer scripts
and sonme answer books sel ected at random from the batches of

answer scripts valued by each exam ner. The top | evel answer books

of each exam ner are revalued by the Head Exam ner who carries out

such corrections or alterations in the award of marks as he, in his

j udgrment, considers best, to achieve uniformty. (For this purpose, if
necessary certain statistics |like distribution of candidates in various
mar ks ranges, the average percentage of marks, the highest and | owest
award of marks etc. nmay al so be prepared in respect of the valuation
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of each exam ner.)

(iv) After ascertaining or assessing the standards adopted by each
exam ner, the Head Exam ner may confirmthe award of marks

wi t hout any change if the exam ner has foll owed the agreed norms, or
suggest upward or downward noderation, the quantum of noderation
varying according to the degree of liberality or strictness in narking.
In regard to the top | evel answer books reval ued by the Head

Exami ner, his award of nmarks is accepted as final. As regards the

ot her answer books bel ow the top | evel, to achi eve maxi mum neasure

of uniformty inter se the exam ners, the awards are noderated as per
the reconmmrendati ons made by the Head Exam ner

(v) If in the opinion of the Head Exami ner there has been erratic or
carel ess marki ng by any examiner, for which it is not feasible to have
any standard noderation, the answer scripts valued by such exam ner

are reval ued either by the Head Exam ner or any other Exani ner who

is found to have foll owed the agreed normns.

(vi) Where the nunber of candidates is very large and the exami ners are
numerous, it may be difficult for one Head Exami ner to assess the

work of all the Exaniners. In-such a situation, one nore |evel of

Exam ners is introduced. For every ten or twenty exanminers, there wll

be a Head Exam ner who checks the random sanpl es as above. The

work of the Head Examiners, in turn, is checked by a Chief Exam ner

to ensure proper results.

The above procedure of ’'noderation’ would bring in considerable
uniformty and consistency. It should be noted that absolute uniformty or
consi stency in valuation is inpossible to achieve where there are severa
exam ners and the effort is only to achi eve maximumuniformty.

24. In the Judicial Service Exanmination, the candidates were required to
take the examination in respect of the all five subjects and the candi dates did
not have any option in regard to the subjects. In such a situation, noderation
appears to be an ideal solution. But there are exam nations which have a
conpetitive situation where candi dates have the option of selecting one or
few anong a variety of heterogenous subjects and the nunber of students
taking different options also vary and it becones necessary to prepare a
conmon nerit list in respect of such candi dates. Let us assume that sone
candi dat es take Mathematics as an optional subject and sone take English as
the optional subject. It is well-recognised that a mark of 70-out of 100 in
mat henmati cs does not nean the sane thing as 70 out of 100 in English. In
English 70 out of 100 may indicate to an outstandi ng student whereas in

Mat hematics, 70 out of 100 may nerely indicate an average student. Some
optional subjects may be very easy, when conpared to others, resulting.in

wi de disparity in the marks secured by equally capabl e students. I'n such a
situation, candi dates who have opted for the easier subjects may steal an
advant age over those who opted for difficult subjects.” There i's anot her
possibility. The paper setters in regard to sonme optional subjects may set
guesti ons which are conparatively easier to answer “when conpared sone

paper setters in other subjects who set tougher questions difficult to answer.
Thi s may happens when for exanple, in a Cvil Service exam nation, where
Physics and Chem stry are optional papers, exam ner 'A" setsa paper in
Physics appropriate to a degree | evel and exam ner 'B sets a paper in
Chemistry appropriate for matriculate level. In view of these peculiarities,
there is a need to bring the assessnment or valuation to a common scale so
that the inter se nerit of candi dates who have opted for different subjects,
can be ascertained. The noderation procedure referred to in the earlier para
will solve only the problem of exam ner variability, where the exam ners are
many, but val uation of answer scripts is in respect of a single subject.
Moderation is no answer where the problemis to find inter se nerit across
several subjects, that is, where candi dates take examination in different
subj ects. To solve the problemof inter se nerit across different subjects,
statistical experts have evol ved a nethod known as scaling, that is creation
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of scal ed score. Scaling places the scores fromdifferent tests or test forns
on to a conmon scale. There are different nmethods of statistical scoring.
Standard score nethod, |inear standard score method, normalized equi -
percentile method are sonme of the recogni zed net hods for scaling.

25. A. Edwin Harper Jr. & V Vidya Sagar Msra in their publication
"Research on Examinations in India" have tried to explain and define
scaling. W may usefully borrow the same. A degree ’'Fahrenheit’ is
different froma degree 'Centigrade’ . Though both express tenperature in
degrees, the 'degree’ is different for the two scales. What is 40 Degrees in
Centigrade scale is 104 Degrees in Fahrenheit scale. Simlarly, when marks
are assigned to answer-scripts in different papers, say by Examner A in
Geonetry and Examiner B in Hstory, the neaning or value of the 'mark

is different. Scaling is the process which brings the mark awarded by
Examiner "A in regard to Geonetry scale and the nmark awarded by

Examiner "B in regard to History scale, to a common scale. Scaling is the
exercise of putting the marks which are the results of different scales
adopted in different subjects by different examners into a comrmon scal e so
as to permt conparison of inter se nerit. By this exercise, the raw marks
awar ded by the exam ner in different subjects is converted to a 'score’ on a
conmon scal e by applying a statistical fornmula. The 'raw marks’ when
converted to a common scal e are known as the 'scal ed marks’. Scaling
process, whereby raw marks in different subjects are adjusted to a comon
scale, is a recogni zed method of ensuring uniformty inter se anong the
candi dat es who have taken exam nations in different subjects, as, for
exanpl e, the Cvil Services Exam nation

26. The Union Public Service Conmission ("UPSC for short) conducts

the | argest number of exami nations providing choice of subjects. \Wen
assessing inter se nmerit, it takes recourse to scaling only in civil service
prelimnary exam nati on where candi dates have the choice to opt for any one
paper out of 23 optional papers and where the question papers are of

obj ective type and the answer scripts are eval uated by conputerized/
scanners. |In regard to conpul sory papers- which are of descriptive
(conventional) type, valuation is done nanually and scaling is not resorted
to. Like UPSC, nost exam ning authorities appear to take the view that
noderation is the appropriate nmethod to bring about 'uniformty in valuation
where several exami ners nanual |y eval uate answer-scripts of descriptive/
conventional type question papers in.regard to sane subject; and that scaling
shoul d be resorted only where a conmon nerit list has to be prepared in
regard to candi dates who have taken examnination of different subjects, in
pur suance of an option given to them

27. But sonme Examining Authorities, |ike the Comm ssion are of the view
that scaling can be used, not only where there is a need to finda common
base across different subjects (that is bringing the performance in different
subjects to a comon scale), but also as an alternative to noderation, to
reduce examner variability (that is where different exam ners eval uate
answer scripts relating to the sane subject).

28. Let us now examine the reasons as to why the Conmi ssion adopted
"scaling’ instead of noderation. The Conmittee states that the anomalies
caused on account of 'exam ner variability was engaging its attention. It
found that a candidate’'s score may depend upon the "chance’ factor of

whet her his answers script is assessed by a lenient or a strict exam ner; and
that in an extrene case, while a candidate of a given nmerit nay get a First
Cl ass/ Di vi sion, another student of equal nerit may be declared to have
failed. Therefore, the Conm ssion constituted a Conmittee to carry out an

i ndepth study into the matter and suggest appropriate nmeans to ensure that
the eval uation was on nore equitable basis. The Conmittee by its Report
dated 2.9.1996 suggested statistical scaling systemas the renedy and
recommended the |inear standard score nethod which operates on the
follow ng fornula :

Z= Assumed nean + [ (X-M x Assuned S.D.]
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SD
Z= is the Scal ed Score.
X = is the Raw mark.
M= is the nmean of Raw Marks of the group/subject.

S.D. is the Standard Devi ati on of Raw Marks of the
group/ subj ect .

The Conmittee suggested the follow ng 'assunptions’ or ’'paraneters’ for
applying the formul a :

(i) Assunmed Mean will be taken as Half of the
maxi mum mar ks of the group/subject.

(ii) Assunmed S.D. will be taken as one-fifth of the
assumed nean.

(i) If scaled score is less than zero after scaling, then
candi dates will be allotted zero narks in the said
gr oup/ subj ect .

(iv) | f 'scal'ed score after scaling is nore than nmaxi num
marks, then candidate will be allotted maxi mum marks in
the sai d group/subject.

29. Eversince then, the Commssion has been follow ng the statistica
scaling. According to the Conmi ssion, the scaling nethod is rational
scientific and reasonable and would | ead to assessnent of inter se merit of
the candidates in a just and proper manner. The use of the said nmethod was
revi ewed by an Expert Conmittee on 31.7.2000 and it was reiterated that the
forrmul a and nethod presently used for scaling can be continued to be used

in future also and there was no need to change the sanme. Thus the scaling is
conti nued.

30. W nmay at this stage refer to the condition to be fulfilled, for scaling
to be effective. For this purpose, we are referring to passages fromthe
Aut hor s/ Experts relied on by the Comm ssion itself.

30.1) A. Edwi n Harper & Vidya Sagar Msra (in 'Research on

Exam nations in India) nake it clear that scaling will be useful and effective
only if the distribution of marks in the batch of answer scripts-sent to each
exam ner is approximately the same as the distribution of marks in the batch
of answer scripts sent to every other examni ner.

30.2) Asimlar viewis expressed by J.P. Quilford & Benjamn Fruchter (in
their treatise 'Fundanental Statistics in Psychol ogy and Education’ page
476-477). They say that two conditions are to be satisfied to apply scaling

(i) The popul ation of students from which the distributions of scores arose
nmust be assuned to have equal neans and dispersions in-all the abilities
nmeasured by the different tests; and (ii) the formof distribution, in ternms of
skewness and kurtosis, nust be very sinilar fromone ability to another. He
proceeds to refer to the disadvantages of scaling thus :

"Unfortunately, we have no ideal scales common to all these tests, with
measurenents which would tell us about these popul ati on paraneters.
Certain selective features m ght have brought about a hi gher nmean, a
narrower dispersion, and a negatively skewed distribution on the actua
conti nuum of ability nmeasured by one test, and a | ower nean, a wi der

di spersion, and a synmetrical distribution on the continuum of another
ability represented by another test. Since we can never know definitely
about these features for any given population, in comon scaling we often
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have to proceed on the assunption that actual neans, standard deviations,
and formof distribution are uniformfor all abilities nmeasured. In spite of
these Ilimtations, it is alnmpst certain that derived scal es provide nore
nearly conparabl e scales than do raw scores.”

30. 3) V. Natarajan & K. Qunasekaran in their treatise 'Scaling Techni ques
\ 026 what, why and how , have warned :

“"If one studies the literature in this field, he can find that there are a
nunber of methods available ranging fromsinple to conplex. Each has

its own nerits and denerits and can be adopted only under certain
conditions or making certain assunptions."

The Aut hors describe the Linear Standard Score method (which is used by
the Conmi'ssion) thus :

“Unli ke Z-score (Standard score) which has a nmean of ’'zero and standard
deviation 'one’, the linear standard score has sone pre-determ ned nean
and standard devi ations.

\ 005..the choice of the nean and standard deviations is purely arbitrary.
Each has its own advantages and di sadvantages and useful for specific
purpose only. It may be enphasized here that both the standard scores and
i near standard scores retain the shape of the original distribution of raw
marks. Therefore, if the original distribution is 'normally’ distributed, then
any type of Linear Standard Scores will also be " normally’ distributed.
Taking the Nornmal Curve as the nodel, various points in other scales are
plotted. It should be, however, noted that the kind of relationship show in
Figure -2 between normal curve vis-‘-vis the other scores are valid only if
the raw score distribution can be assumed to approximately normally
di stri but ed.

(enphasi s suppli ed)

30. 4) The Kot hari Report, 1976 ('’ Policy & Selection Methods’ published

by UPSC) while referring to scaling inregard to papers in different subjects,
by using appropriate statistical techniques as a recognized procedure for
inmproving the reliability of exam nation as a tool for selection, however
cautions that the method shoul d be under continuous review and eval uati on,
that continuing inprovenent in the |ight of-experience and new

devel opnents, taking into account advancenent of know edge, is essential

31. The entire basis for applying scaling in regard to marks awarded by
different exam ners in the sanme subject is the assunption that all answer
scripts have been thoroughly m xed, and that equal nunber of answer scripts
drawn at random and sent to each examiner for valuation will contain

answer scripts of candidates with equal distribution of abilities. Wen the
distribution of abilities in each batch is approxi mately equal, the nean
mar ks and standard deviation of the scal ed marks of each batch will be
identical. To put it differently, if each exam ner is sent 300 answer scripts
and each batch of 300 candi dates have al nost equal nunber of good,

average and poor standard students, they can all be brought to a conmon
scale for conmparing their merit inter se. But we find that there is no such
broad equal distribution in the examnation with which we are concerned.

We find fromthe Tables furnished that the range of marks awarded and the
range of deviation have varied enornmously from exam ner to exam ner in the
same subject. W extract bel ow these ranges, which denonstrate the w de
diversity, in turn indicating that scaling nethod was inappropriate for
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bringing uniformty in valuation :

Subj ect

No. of
Exam ner
No. of Scripts
Exami ned
(range)
Mean Marks of
t he exam ner
(range)
St andard
Devi ati on of
mar ks al l otted
(range)
M ni mum
Mar ks
(awar ded by
t he
Examni ner)
Maxi mum
Mar ks (awar ded
by the
Exami ner)
1. Cenera

Know edge

2. Language
3. Lawl
4. Law ||

5. Law 111

14

11

10

14

50 to 800

231 to 800

300 to 900

200 to 1402
150 to 1000
47.4 to 83.91
37.51 to 82.43
30.83 to 56.90

70.57 to 94.40
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63.14 to 86.74
12.24 to 20.49

14.16 to 31.75
12.45 to 17.85
11.48 to 20.05

13.16 to 19.54
10 to 43

0 to 30
0 to 10
0 to 40

0to 31
84 to 126

105 to 145
83 to 113
113 to 132
99 to 134

32. The formula heavily relies upon the standard devi ati on anong the
candi dates in a given pool or batch. The standard deviation is a nmeasure of
the range and distribution of marks awarded by an examiner. It depends on
the set of students in any given pool. If an exam ner has a set of extrenely
good or poor standard candi dates ‘and anot her exam ner has a nore even set

of average candi dates, the standard deviation would be high for the first
exam ner and | ow for the second exam ner, having regard to the range of

di stribution of marks. Consequently the scal ed marks of a candi date
calculated on a fornula heavily relying on standard deviation, would be
based on the cunul ati ve standard deviation of all the candidates in his poo
rather than the strictness or liberality of the exam ner. Therefore, standard
devi ation has only a bearing on ascertaining the range of capabilities of the
candi dates in a given exanination and in no way elimnates the anonalies
arising out of the strictness or liberality of the exam ner. W may
denonstrate the fact that the scaled marks vary with reference to the extent
of standard deviation (and has nothing to do with the issue of strictness or
liberality of the exam ner), fromthe follow ng exanpl es

Act ual

Mar ks

Aver age

(Mean) Marks

Strict Exam ner No. |

Strict Examiner No. I

St andard
Devi ati on
Scal ed Mar ks
St andard
Devi ati on
Scal ed Mar ks
0
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5

20
50
50
50
15
15
15
33
40
60
25
25
25
60
64
76

Act ual

Mar ks

Aver age

(Mean) Marks

Li beral Exam ner No.
Li beral Exam ner No. |

St andard
Devi ati on
Scal ed Mar ks
St andard
Devi ati on
Scal ed Mar ks
50

120

150

90

90

90

15

15

15

47

140

180

25

25

25

68

124

148

The reason given for introducing scaling is to cure the disparity on account
of strictness or liberality of the exami ners. But the effect of the scaling
fornmul a adopted by Conmi ssion is to average the marks of -a batch of

candi dat es and convert the raw nmarks of each candidate in the batch into

scal ed marks with reference to the average narks of the batch and the

standard deviation. The scaling formula therefore, does not address or rectify
the effect of strictness or liberality of the exam ner. The scaling fornula is
nore suited and appropriate to find a cormon base and inter se nmerit, where
candi dates take examinations in different subjects. As the scaling fornula

has no nexus or relevance to give a solution to the problemof elimnating

the variation or deviation in the standard of val uation of answer scripts by
di fferent exami ners either on account of strictness or liberality, it has to be
concl uded that scaling is based on irrel evant considerations and i gnores

rel evant consi derati ons.
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33. W will next refer to apparent anonalies which show scaling of narks
is arbitrary. The Conmi ssion has furnished five Tables relating to the five
subj ects showing the follow ng particulars : (i) The number of exam ners,
(ii) Nunber of answer scripts allotted to each examiner; (iii) Mean marks of
each exam ner; (iv) Standard deviation of the marks allotted by each

exam ner; (v) Mnimmraw marks secured by a candidate in the batch of
answer-scripts corrected by each exam ner; (vi) Mximumraw nmarks

secured by a candidate in the batch of answer-scripts corrected by each
exam ner. The Conmi ssion has al so furnished the tabulation of scal ed and
actual marks of all the candidates. An exam nation of the particulars

furni shed discl oses several glaring anonalies.

l. Awar d of high scaled nmarks to those who secured zero nmarks :

We find from Tabl e-I'l (furnished by the Conm ssion) that the answer scripts
rel ating to Language Paper were di stributed anong 14 exam ners. Severa
candi dat es whose papers were evaluated by examiners 2, 3, 4, 5 6, 8, 13, &
14 have secured zero marks. Evidently only those who did not attenpt any
answer or had absol utely no know edge of either Hindi or English would
have got zero marks. But such candi dates who actually secured zero marks
have strangely been assigned scal ed marks ranging from 36 to 67, depending
upon t he exam ner, in whose pool, they fell. W give bel ow scal ed nmarks
obt ai ned by different candi dates who secured zero marks with reference to
t he exanmni ners.

Subj ect : Language

Exani ner

No.

Raw Mar ks of the

candi dat e

Scal ed Mar ks

2

0

(100) +(0-66.58 x20) = 44

23.73

3

0

100+(0-55. 29 x20) = 47
20.91

4

0

100+(0-74.88 x20) = 0 (-5 to be taken as zero)
14. 20

5

0

100+( 0- 44. 48 x20) = 58
20. 06

6

0

100+(0-61.52 x20) = 50
24.8

8

0

100+(0-52.86 x20) = 67
31.75

13

0

100+(0-43.11 x 20) = 66

25.50
14

0




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 19 of

24

100+(0-54. 77 x20) = 36
17. 02

But unfortunately in the same subject, candi dates who secured 32 to 30

mar ks, assessed by Exam ner No. 10, got their marks reduced to 31 to 28 on
scaling. (Mean being 80.93 and SD being 14.16). The devastating effect of
awar di ng such high scaled marks, that too ranging from36 to 67, to those
who have secured '0° need not be stressed. In fact UPSC has clarified that
whenever they foll ow scaling procedure, no scaling is applied to 'O marks.
But the Conmi ssion had not applied its mind to this aspect when applying
"scal ing’

. Equal i zati on of “marks of persons who secured very hi gh marks.

The scaling has equalized the different high end nmarks of candidates, where
the mean marks is |low. To give a hypothetical exanple if the mean marks is

70 and t he standard deviation is 15, all candidates securing raw marks 145 to
200 wi Il | '‘beassi gned the equal scal ed marks of 200. If the nean nmarks are 60
and the standard deviationis 15, all candidates securing 135 to 200 will be
awar ded the scaled marks of 200. Similarly, if the nmean marks are 80 and

the standard deviation is 20, all candi dates securing raw nmarks between 180
to 200 will be awarded equal scaled marks of 200. In addition to the above
hypot heti cal exanples, ‘we nay give a concrete exanple. In regard to

Exam ner No. 14 in Language Paper, Table-I1 shows that the highest marks
secured is 145. In regard to that exam ner, the nean nmarks is 54.77 and
standard deviation'iis 17.02. By applying the scaling fornmula, the nmarks of
145 secured by that candi date becones 206 which is taken as 200 as per the
formula. Al candi dates who were awarded raw marks of 140 to 145 by

Exam ner No. 14 in Language paper w |l be assigned the equal scal ed nmarks

of 200. This | eads to unequals being treated as equals. In case of candi dates
securing marks in higher ranges on scaling, there is likelihood of their marks
bei ng equalised with those who secured | esser marks thereby |osing the
benefit of their higher marks and inter se nerit.

[l Equal i zati on of marks of persons who secured | ow narks.

The scaling has al so equalized the different | owend marks of candi dates,
where the mean marks is high. To give a hypothetical exanple, if the nean
marks is 95 and the standard deviation.is 11, then all candi dates securing 40
and below will be awarded only '0’. To give a concrete exanple, in regard

to Exam ner No. 7 in Law Paper-11, one candi date has secured 32. In respect
of that examiner, the nean marks is 94.4 and standard deviation is 11.48. By
applying the scaling formula, the scaled narks of the said candi date who
secured 32 beconmes '0’. Not only that. Scal ed marks of all candi dates who
were given raw marks of 37 and | ess by that exam ner, becones "0 . This

| eads to unequal s being treated as equal s and candi dates who secured marks
in the lower ranges (fromthat exanmi ner) |osing out to candi dates who
perfornmed much worse but were in the pool of other exam ners.

I V. | nadequat e ni xi ng of answer scripts and inproper distribution of
answer scripts :

The basic requirenent for scaling is that all answer scripts will be m xed
thoroughly and that approxi mately equal nunber of answer scripts drawn at
randomwi || be allotted to each examiner so as to infer equal distribution of

ability of candidates in each batch of answer scripts. But that was
apparently not done by the Conm ssion. W give below the details of

di stribution of answer scripts which denmonstrate that they were nowhere
equa

General Knowl edge Paper (18 Exam ners) \026 The distribution of answer
scripts is : 50 papers (2 examiners), 100 (3 exam ners), 150 (1 exani ner),
200 (2 exam ners), 250 (2 exam ners), 300 (1 examiner), 350 (1 exam ner),
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400 (1 examiner), 500 (2 exam ners), 648 (1 exam ners) and 800 (2
exam ners).

Language Paper (14 Exam ners) \026 The distribution of answer scripts is :
231 papers (1 exam ner), 300 (5 exam ners), 350 (1 examiner), 400 (2
exam ners), 450 (3 examiners), 700 (1 exam ner), 800 (1 exam ner).

Law Paper-1 (11 Examiners) - The distribution of answer scripts is : 100
papers (1 exam ner), 300 (2 exam ners), 400 (2 exami ners), 450 (1

exam ner), 600 (1 exanminer), 700 (1 exami ner), 775 (1 examiner), 800 (1
exam ner), 900 (1 exam ner).

Law paper-11 (10 exam ners) - The distribution of answer scripts is : 200
papers (1 exanminer), 300 (1 exam ner), 350 (1 exam ner), 450 (1 exam ner),
500 (2 exam ners), 650 (2 examiners), 700 (1 exam ner), 1402 (1 exani ner).

Law paper-111 (14 exanm ners) \026 The distribution of answer scripts is : 150
papers (3 exam ners), 200 (1 exam ner), 250 (1 exami ner), 300 (1 exam ner),
350 (2 exam ners), 400 (1 examner), 444 (1 exam ner), 500 (1 exam ner),

550 (1 examner), 900 (1 exam ner), 1000 (1 exam ner).

Very large variation in the nunber of answer scripts allotted to each

exam ner has a bearing on the nean marks and the standard deviation. The

fact that there was no proper random zation and distribution is also evident
fromthe fact that though approxi mately equal nunber appeared in each

segnent of 10000 from anong the roll nos. 1 to 51524, selection is

i nexplicably high in the first segment of roll nos. 1 to 10000. The particulars
of roll nunber segnents and the number of persons who appeared for the

mai n exam nation fromeach segnent are as follows :

Rol | Nunbers No. of Persons

1. 1- 10000 1072
2. 10001 to 20000 1115
3. 20001 to 30000 1124
4. 30001 to 40000 1031
5. 40001 to 50000 1112
6. 50001 to 51524 170

If there was proper randoni zation and distribution’|leading to equa

di stribution of the candidate capacity, it woul d have been expected that the
nunber of sel ected candi dates al so woul-d have been proportionate to each
segnent. But we find that out of 347 candi dates sel ected, as nany as 139
candi dates fall in first segnent alone (within Roll nos.” 1 to10000) and 208
fall in the next five segnents put together. Significantly out of the top 150
sel ected candi dates, as nmany as 68 candidates also fall within Roll nos. 1 to
10000. Be that as it may.

V. Low raw marks were further | owered (or nade-into '0') and

hi gher raw marks were further increased due to scaling

Exampl e : Law Paper-11

Exam ner No. 5 33 becane 9; and 120 becane 146

Exami ner No. 6 Al marks between 9 and 1 becane 0; and 119
became 139

Exam ner No. 7 : Al marks between 37 and 1 became 0; and 132
becane 165

Exam ner No. 9 : 4 pecane 0; and 122 becane 156

In contrast, in sonme cases all raw marks whether |ow or high, becane
hi gher.

Exanmpl e : Law Paper-|
Exam ner No. 4 : 1 becane 56; and 102 becanme 177.

Exami ner No. 6 : 9 became 66; and 85 becane 184.
Exam ner No. 9 : 1 becane 60; and 107 becane 184.
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Exam ner No. 10 : 9 becanme 49; and 83 becane 156

The petitioners have referred to certain other absurdities arising fromthe
application of scaling, with reference to the results of 2000 exam nation

whi ch was the subject matter of S.C. Dixit. (For exanple, it was

denonstrated that in some cases, the | ow marks awarded by |ibera

exam ners had increased and hi gh nmarks awarded by strict exam ners had
reduced, thereby achieving the opposite of the goal sought to be achieved --
that marks given by l|iberal examnmi ners should be reduced and narks given by
strict exami ners should be increased). W however consider it appropriate to
rely only on the anomalies/absurdities denonstrable with reference to the
2003 exam nation which is the subject matter of these petitions, and do not
propose to rely on the anonalies noticed in regard to the 2000 exam nati on

34. When sel ections are made on the basis of the nmarks awarded, and the

i nter se ranking depends on the marks awarded, treating unequals equally, or
gi ving huge marks to candi dates who have secured zero nmarks in sone

subj ects nmake the process wholly irrational, virtually bordering on
arbitrariness. It is no doubt true that such irrationality may adversely affect
only those cases which are at either end of the spectrum and if they are

excl uded, by and large the scaling systemnmay be functional. But if the
extreme cases are even 20 out of 5000 for each of the subjects, it becones
100 for 5 subjects, which nmeans that the results of as many as 100 are likely
to be affected. It may be nore also. In that process, at least 5%to 10% of the
vacancies are likely to be filled up by less neritorious candidates. This w |
| ead to considerable heart-burn and dissatisfaction. Wien the object of the
sel ection process is to try to select the best, and even one mark may nake
the difference between selection or non-sel ection, the systemof scaling

whi ch has the effect of either reducing or increasing the marks in an
arbitrary manner will lead to unjust results. This is in addition to the main
di sadvant age that scaling does not renmedy the ill-effects of exam ner
variability arising out of strictness or liberality in valuation

35. The illustrations given above with reference to the 2003 exam nations
clearly denpnstrate the arbitrariness and irrationality of scaling, particularly
in cases falling at the two ends of the spectrum W, therefore, hold that

scal ing system as adopted by the Comm ssion is unsuited for the Gvil Judge
(Junior Division) Exam nation

36. W may now sunmari ze the position regarding scaling thus :
(i) Only certain situations warrant adoption of scaling techniques.
(ii) There are nunmber of methods of statistical scaling, some sinmple

and sonme conpl ex. Each nethod or systemhas its nmerits and
denerits and can be adopted only under certain conditions or
maki ng certain assunptions.

(iii) Scaling will be useful and effective only if the distribution of
marks in the batch of answer scripts sent to each examner is
approximately the sane as the distribution of marks in the batch

of answer scripts sent to every other exam ner

(iv) In the Linear Standard Method, there is no guarantee that the
range of scores at various levels will yield candidates of
conparative ability.

(v) Any scal ing nmethod shoul d be under continuous revi ew and
eval uation and inprovenent, if it is to be a reliable tool in the
sel ection process.

(vi) Scaling may, to a limted extent, be successful in elimnating
the general variation which exists fromexamnm ner to exam ner

but not a solution to solve exam ner variability arising fromthe

" hawk- dove’ effect (strict/liberal valuation).
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The material placed does not disclose that the Commission or its expert
comm ttee have kept these factors in view in determ ning the system of
scaling. W& have already denonstrated the anonualies/absurdities arising
fromthe scaling systemused. The Commission will have to identify a

sui tabl e system of evaluation, if necessary by appointing another Comm ttee
of Experts. Till such new systemis in place, the Commi ssion may follow the
noderati on system set out in Para 23 above with appropriate nodifications.

37. We may now refer to the decision of this Court in S. C Dixit. The
validity of scaling was considered in paras 31 to 33 of the judgnent
extracted bel ow :

"31. There is a vast percentage difference in awardi ng of marks between
each set of exam ners and this was sought to be mininized by applying the
scaling formula. If scaling nmethod had not been used, only those

candi dat es whose answer-sheets were exam ned by |iberal exam ners

al one woul d get sel ected and the candi dates whose answer-sheets were
exam ned by strict exam ners woul d be conpl etely excluded, though the
standard of ‘their answers may be to sonme extent simlar. The scaling
system was adopted with a view to elimnate the inconsistency in the
mar ki ng standards of the examiners. The counsel for the respondents

could not denonstrate that the adoption of scaling systemhas in any way
caused injustice to any neritorious candidate. |If any candi date had secured
hi gher marks in the witten exam nation, 'even by applying scaling
forrmula, he would still be benefited.

32. The Division Bench of the H gh Court observed that the process of
scal i ng was done examner-w se only and the scaling formula did not take
into consideration the average of nean of all the candidates in one
particul ar paper but took the mean of only that group of candi dates which
has been exam ned by one single exam ner. The counsel for U P. PSC
submitted that the observation nmade by the Hi gh Court is incorrect. The
scaling fornmula was adopted to renpve the disparity in the eval uation of

14 exami ners who participated inthe eval uation of answer-sheets and the
details have al so been furnished asto how the scaling formula was

adopted and applied. Therefore, we do not think that the observation of the
Di vi sion Bench that the Conmi ssion did not take care of varying

st andards whi ch may have been applied by different exam ners but has

sought to reduce the variation of the nmarks awarded by the same exani ner

to different candi dates whose answer-sheets had been exami ned, is

correct. The Division Bench was of the viewthat as a result of scaling, the
mar ks of the candi dates who had secured zero marks were enhanced to 18

and this was illegal and thus affected the selection process. The finding is
to be understood to nean as to how the scaling systemwas applied. 18

mar ks were given notionally to a candi date who secured zero marks so as

to indicate the variation in marks secured by the candidates and to fix the
mean marks.

33. In that view of the matter, we do not think that the application of
scaling fornula to the examinations in question was either arbitrary or
illegal. The selection of the candi dates was done in a better way.

Mor eover, this fornula was adopted by U. P. PSC after an expert study and

in such matters, the court cannot sit in judgnment and interfere with the
sanme unless it is proved that it was an arbitrary and unreasonabl e exerci se
of power and the selection itself was done contrary to the Rules.
Utimtely, the agency conducting the exam nation has to consider as to

whi ch net hod shoul d be preferred and adopted having regard to the

nyriad situations that may arise before them™

S. C. Dixit, therefore, upheld scaling on two conclusions, nanely (i) that the
scaling fornmula was adopted by the Conmi ssion after an expert study and in
such matters, court will not interfere unless it is proved to be arbitrary and
unreasonabl e; and (ii) the scaling system adopted by the Comi ssion
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el imnated the inconsistency arising on account of exam ner variability
(differences due to evaluation by strict exanmi ners and |iberal examiners). As
scaling was a recogni zed nethod to bring raw marks in different subjects to

a common scal e and as the Conmi ssion submitted that they introduced

scaling after a scientific study by experts, this Court apparently did not want
to interfere. This Court was al so being conscious that any new net hod, when

i ntroduced, required corrections and adjustnents fromtine to tine and

shoul d not be rejected at the threshold as unworkable. But we have found

after an exam nation of the nmanner in which scaling system has been

i ntroduced and the effect thereof on the present exam nation, that the system
is not suitable. W have al so concluded that there was no proper or adequate
study before introduction of scaling and the scaling systemwhich is
primarily intended for preparing a common nerit list in regard to candi dates
who take examinations in different optional subjects, has been

i nappropriately and nechanically applied to a situation where the need is to
el i mi nate exam ner variability on account of strict/liberal valuation. W
have found that the scaling system adopted by the Conmi ssion |leads to
irrational results, and does not offer a solution for exam ner variability
arising fromstrict/liberal exam ners. Therefore, it can be said that neither of
the two assunptions nmade in S.C. Dixit can validly continue to apply to the
type of exanmination with which we are concerned. W are therefore of the

view that the approval of the- scaling systemin S.C. Dixit is no longer valid.

38. Learned counsel for the Conm ssion contended that scaling has been
accepted as a standard nmethod of evaluation in the foll ow ng decisions and
therefore it should be approved : -

(i) Kam esh Hari bhai Goradia vs. Union of India [1987 (1) Guj.LR

157], upheld by this Court by order dated 11.3.1987 in SLP (C

No. 14000/ 1986.

(ii) Muhesh Kumar Khandel wal' vs. State of “Rajasthan [1994 (1)

Raj . LR 533] upheld by this Court by order dated 22.1.1996 in

SLP(c) No. 15682-15684 of 1994.

(iii) K. Channegowda vs. Karnataka Public Service Commi ssion

[ 2005(12) SCC 688).

Al the three cases related to noderation and not scaling. There are,

however, passing references to scaling as one of the nethods to achieve
conmon standard of assessnent. The fact that scaling is a standard nethod

of assessnent, when a comon base has to be found for conparative

assessment of candi dates taking exanmi nations-in different optional subjects,
is not in dispute. In fact the Comm ssion may continue to adopt the said
system of scaling, where a conparative assessnent is to be nmade of

candi dates having option to take different subjects. ~The question is whether
scaling, in particular, linear standard scaling system as adopted by the
Commi ssion, is a suitable process to eliminate ’'exam ner variability’ when

di fferent exam ners assess the answer scripts relating to the sane subject.
None of the three decisions is of any assistance to approve the use of nethod
of 'scaling wused by the Comm ssion

39. Learned counsel for the Conmi ssion also referred to several decisions
in support of its contention that courts will be slowto interfere with matters
affecting policy requiring technical expertise and leave them for decision of
experts. (State of U P. v. Renusagar Power Co. Ltd. - 11988 (4) SCC 59, Tata
Iron & Steel Co. Ltd. v. Union of India \026 1996 (9) SCC 709, Federation of
Rai lway O ficers Association v. Union of India \026 2003 (4) SCC 289). There
can be no doubt about the said principle. But manifest arbitrariness and
irrationality is an exception to the said principle. Therefore, the said

deci sions are of no avail

40. We shoul d, however, record the fair subnission on behalf of the

Conmi ssion that it is not irrevocably commtted to any particul ar system

and will adopt a different or better systemif the present systemis found to
be defective.

Re : Point No. (iv).
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41. The petitioners have requested that their petitions should be treated as
being in public interest and the entire selection process in regard to Civi
Judge (Juni or Division) Exam nation, 2003 shoul d be set aside. W are

unable to accept the said contention. Wat has been nmade out is certain

i nherent defects of a particular scaling systemwhen applied to the sel ection
process of the G vil Judges (Junior Division) where the problemis one of
exam ner variability (strict/liberal examners). Neither mala fides nor any
other irregularities in the process of selection is nmade out. The Conmi ssion
has acted bona fide in proceeding with the sel ection and neither the High
Court nor the State Government had any grievance in regard to selections. In
fact, the scaling systemapplied had the seal of approval of this Court in
regard to the previous selection in S.C. Dixit (supra). The sel ected candi dates
have al so been appoi nted and functioning as Judicial Oficers. Further as
noti ced above, the scaling system adopted by the Comm ssion has led to
irrational and arbitrary results only in cases falling at the ends of the
spectrum and by and large did not affect the major portion of the selection
We, therefore, direct that our decision holding that the scaling system
adopted by the Commission is unsuited in regard to Cvil Judge (Junior

Di vi si on) 'Exami nation and directing noderation, will be prospective inits
applicatiionand will not affect the selections and appoi ntrents al ready nade
in pursuance of the 2003 Exam nati on

42. . However, in so far as the petitioners are concerned, we deemit proper
to issue the following directions to do conplete justice on the facts of the
case :

a) If the aggregate of raw narks in the witten exam nation and the
marks in the interview of any petitioner is less than that of the |ast
sel ected candidate in the respective category, he will not be entitled to

any relief (for exanple, the petitioners in WP(C) No. 165/2005

bel onging to the Category 'BC have secured raw marks of 361 and

377 respectively in the witten exam nations, whereas the last five of
the selected candidates in that category have secured raw narks of
390, 391, 397, 438 and 428 respectively. Even after adding the

i nterview nmarks, the marks of the petitioners in WP, [C] No.165/2005
is less than the marks of the selected candi dates).

b) Where the aggregate of raw marks in the witten exam nation and the
i nterview marks of any petitioner, is nmore than the aggregate of the
raw marks in the witten exam nation and interview marks of the |ast

sel ected candidate in his category, he shall be considered for

appoi ntnent in the respective category by counting his appoi nt nent

agai nst future vacancies. (For example, we find that petitioner Archna
Rani, one of the petitioners in WP (C) No. 467/2005 has secured 384
raw marks which is nore than the raw marks secured by the |last five

sel ected candi dates [347, 337, 336, 383 and 335] under the SC

category and even after adding the interview marks, her marks are

nore than the five selected candi dates. Hence, she shoul d be

consi dered for appointment). This relief will be available only to such
of the petitioners who have approached this Court and the H gh Court

bef ore 31st August, 2005.

43. The petitions are allowed in part accordingly.




