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ACT:
Del hi  Shops and Establishnents Act, (7 of 1954), s. 2 (5)
and (27)-'Shop’ and ' Conmerci al establishnent’ scope of.

HEADNOTE:

The respondent was required by the Chief |Inspector of Shops
and Establishments to register its establishnent’ under the
Del hi  Shops and Establishments Act, 1954. The respondent
contended that it was not —an~ ’'establishment’ which is
defined in s. 2(9) as neaning 'a shop or a comercial estab-
i shment’ and did not conply with the direction

Pr oceedi ngs for prosecution of its Secretary wer e
instituted, where-upon the respondent filed a petition in
the High Court for quashing the order of the appellant and
for directing the Mgistrate not to proceed wth the

conpl ai nt . Before the Hi gh Court the appellant contended
t hat the respondent was a ’'comercial est abl i shnent”’
because, the activity of the respondent amunted to a
"Profession’, and alternatively, that the case fell wthin
t he latter part of the definition of 'commerci a
establishment’” in s. 2(5), inasmuch as its activities were

connected with trade and business generally, but, it was not
urged that the activity of the respondent anounted to
carrying on any 'business or trade’ in its prem ses.

The wit petition was allowed by the Hi gh Court, - holding
that premses of the respondent were not a ’'comercia

establ i shnent’ . In appeal to this Court it was contended
that the activities of the respondent ambunted to a ’trade
or busi ness’, that therefore it was a ’'commercia

establishnent’ and that the natter was covered by Managenent
of the Federation of Indian Chanbers of Comerce and
Industry v. Sri R K Mttal [1972] 2 S.C.R 353.

Al'l owi ng the appeal

HELD :-(1) It is not proper to shut out the contentions of
the appellant now raised about the activity of t he
respondent being a 'trade or business’ nerely on the ground
that the point was not properly put before the H gh Court.
The question is only one of drawing a correct inference
about the point in issue fromthe material already on record
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and wll not require any additional material for decision.
[ 354E- F]

(2)A place, in order to fall within the definition of
"commercial establishment’ nust, in the first instance, be
"prem ses’. and secondly, should be prem ses wherein, (a)

any trade, business or profession is carried on, or (b) any
work in connection with or incidental or ancillary thereto
is carried on. [353C D

(3) The registered office of the respondent is ’'premses’.

[ 3530
(4) Al the activities of the respondent are business
activities and are carried on systematically. Though the

profit made by it is ploughed back for its purposes as set
out in its Menorandum of Association and is not distributed
anong its nenbers. Therefore, the decision in Mttal’s case
[1972] 2 S.C R 353 that the activity of the respondent is
in the nature of ' business or-trade’ is correct and that
case does not require reconsideration. [356A-E. 357D E]
(5)A systematic activity can be a business activity even
if no dividends are declared or profits shared. [356F-G
In the matter of Incorporated Council of Law Reporting for
Engl and and Wales [1889] 2 Q B.D. 279, applied.
(6) The premses of the respondent, therefore, are a
"commerci al establishment. [357E]

349
(7)For the application of the Act to the respondent it is
i material whether its activities bringits premises wthin
the anbit of a 'shop’ or ’'conmercial establishnent, wthin

the neaning of the Act. In Mttal”s case it was held that
the activities of the respondent are also in the nature of
material services within the wider definition of "industry’

and, any premni ses where services are rendered to custoners
fall within the definition of a 'shop. [356E-F]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1604 of 1967.
Fromthe judgnent and order dated the 8th February, 1967 of
Le Del hi High Court in Cvil Wit No. 531-D of 1964.
P.P. Rao and R N. Sachthey, for the appellants.
G P. Pai, P. C Bhartari and O C — Mathur, for
respondents nos. 1 & 2.
The Judgrment of the Court was delivered by-
SARKARIA J. \Wether the Federation of Indian Chanbers of
Conmerce and Industry, New Delhi (Respondent 1) is a
"commercial establishnent” within the meaning of 's.2(5) of
the Del hi Shops ,and Establishments Act, 1954 (for short the
Act) is the sale question that falls for determnation in
this appeal by certificate directed against the judgnent
dated February 8, 1967 of the Hi gh Court of Delhi.
The facts bearing on this question nay now be stated:
Respondent 1 (hereinafter referred to as the Federation) is
a Company registered under s. 26 of the Indian Conpanies
Act, 1913. The prinmary objects of the Federation as given
in the Memorandum of Association are
"(a) To pronote Indian business in matters of
inland and foreign trade, transport, industry
and manuf actures, finance and all ot her
econom ¢ subjects and to encourage Indian
banki ng, shi pping and insurance.
(b) To encourage friendly feeling end
unanimty anong busi ness conmuni ty and
associ ation on all subjects connected with the
conmon good of 1ndi an business.
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(c) To secure organised action on al
subj ects nentioned above.

(d) To collect and dissemnate statistica
and other information and to make effort for
t he spread of comerci al and econom ¢
know edge.

(e) To take all steps by lawful means which
may be necessary for pronoting supporting or
opposi ng | egislation or other action affecting
t he aforesaid economic interests and in
general to take the initiative to assist and
pronmote trade comrerce and i ndustry.

(f)To provide for arbitration in respect of

di sputes arising, in the course of trade,
i ndustry or ‘transport or other busi ness
matters, and to secure the services

350

of “expert technical and other men to that end
if necessary or desirable.

(9) To conduct, undertake the conduct of and
participate “in npational and i nternationa
exhi bi ti ons.

(h) To set~ up nmuseuns or showroons, to
exhi bit the products of India and ot her
countries and to partici pate in such
activities.

(1) To secure the interests-and well-being
of the'lndian business conmmunities abroad.

(k) To attain those advantages by united
action which each - nmenber may not be able to
acconplish in its separate capacity.

(m To help in the Oganisation of = Chanbers
of Commerce or Commercial ~ Associations in
different commercial centres of the country.
(n)

(O

(p)

(a)

(r)

(s)

(t)

(u)

(v)

(x)

(y) To sell or dispose of the undertaking of
the Federation or any part thereof for such
consi deration as the Federation may think fit
and in particular for shares, debentures, or
securities of any other association or conpany
having objects altogether or in sinmlar to
those of the Federation

(2) To take or otherw se acquire and hold
shares in any other association or conpany
havi ng objects altogether or in part simlar
to those of the Federation.

(zI) To establish a Trust or Trusts and/or
appoi nt Trustees thereof fromtinme to tine and
vest the funds or the surplus income or any
property of the Federation in the Trustees who
shall hold and deal with the funds, surplus
income or property in such nanner as the
Conmittee may deci de.

(z2)

351

(z3) To draw, mmke, accept, discount, execute
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and issue bills of exchange, prom ssory notes,
bills of lading, warrants, debentures and
ot her negotible instrunents or securities.

(z4)
(4) The i ncome and property of t he
Federati on, whencesoever derived, shall be

applied solely towards the pronotion of the

obj ects of the Federation as set forth in the

Menmor andum of Association; and no portion

thereof shall be paid or transferred directly

or indirectly, by way of dividend, bonus, or
otherwise by way of profit to the menbers of

t he Federation......

The Articles of Association inter alia provide that a
Chanmber or an Associ ation can becone an ordi nary nmenber of
the Federation on payment of annual subscription of Rs.
1,000,/- or such higher anpbunt-as may fromtine to tine be
fixed by the Federation in addition to the adm ssion fee of
Rs. 5001-. The scales of subscription on the basis of
turnover, deposits or premia for associ ate nenbers have al so
been prescribed.

The Chief Inspector of Shops and Establishments, Del hi
(Appel l ant 2 herein) called upon the Federation to register
its establishnent 'he under the Act The Federation failed to
conply wth the direction and contended that it was not an
"establishnment" as /defined in s. 2(9) of ‘the Act. Thi s
contention did not find favour with the Chief Inspector who,
in consequence, 'made a conplaint under ‘the Act for
prosecution of the Secretary of the Federation (Respondent 2
herei n) under the appropriate penal provisions of the Act in
the Court of the Magistrate. 1st Cass, Parlianent. Street,
New Delhi. The Federation then noved the High Court wunder
Article 226 of the Constitution for bringing up and quashing
the order, dated February 4, 1964 passed by the ' Chief
I nspector (Appellant 2). They further prayed for a wit of
Prohi bition directing the Magistrate not to proceed with the
conpl ai nt.

Before the Hi gh Court, the contention of the Federation was
that the premses in which the registered office of the
Federation is located is not a "conmercial —establishnent”
within the neaning of s. 2(5) of the Act which, _in
consequence had no application

From the side of the present appellant, at first a half-
hearted attenpt was nmade to show that the Federation is
carrying on a profession as it is "tendering advice to al
busi nessnen and traders”. This contention was negatived in
these termns :

" that contention overlooks the fact
that the advice in question is not tendered
for any consideration. It is done in the
i nterest of trade and busi ness of the country.
The 1st petitioner is not tendering any advice
or giving any assistance to any trader in

particular. 1t deals with the trade or busi-
ness in general to secure the interest of the
country. it is predonmnantly a charitable

organi zati on and not a professional one."

352

It was then contended that the activities of the Federation
carried on in the prem ses in question amunted to "work in
connection wth, or incidental or ancillary" to trade or
busi ness in general within the latter part of the definition
of "conmercial establishnent”. This contention was also
rejected with the observation that since the earlier part of
the definition refers to "some particul ar business or trade
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carried on in a prem ses" the words "any-work in connection
with or incidental or necessary thereto" obviously refer to
such particular business or trade and not to trade or

business in general’. In the result, it was held that the
prem ses of the Federation were not a commercial establish-
ment, and the wit petition was all owed. A certificate,

however, was granted wunder Article 133(1) (c) of the
Constitution that the case was fit for appeal to this Court.
Hence this appeal

Before dealing with the contentions canvassed before us, it
will be wuseful to notice briefly, the scheme and the
rel evant provisions of the Act.

The title of the Act is Del hi Shops and Establishnments Act,
1954. The mmin object of the Act as stated in its preanble

is "regulation of hours of work, paynment of wages, |eave,
holi day, terns of serviceand other conditions of work of
per sons enpl oyed i nshop, conmmer ci al est abl i shnent,

establishments for, public entertainment or anusenent and
ot her 'establishnments and to provide for certain matters
connected therewith." Section 1(4) indicates its extent and
application. It shall apply inthe first instance. only to
the munici pal areas, notified areas of Del hi and New, Delh

etc., but Government may by notification extend or apply it
to shops and establishnents in the other local area or

ar eas. The definitions of "comercial establishment",
"establishment” and “shop" given in sub-sections (5), (9)
and (27) of section 2 are material for our purpose. They
read

"Commerci al establishment” means any prenises
wherein. any trade, business or profession or
any work in _connection with, or incidental or
ancillary thereto is carried onand includes a
soci ety regi stered under t he Soci eties
Regi stration Act, 1860, ~and charitable or
ot her trust, whether registered or not, which
carries on any business, trade or profession
or work in connection with or incidental or
ancillary thereto,” journalistic and’ printing
est abl i shnent s, qguarries and nm nes not
governed by the M nes Act 1952, -educati onal or
other Institutions run for private gain and
prem ses in which business of banki ng,
i nsurance, stocks and shares, brokerage or
produce exchange is, carried on, but does not
include a shop or a factory registered under
the Factories Act, 1948, or theaters, cinemas,
restaurants, eating houses residential hotels,
clubs or other places of public amusenent or
entertainment."

"Establishment” neans a shop, a commercia
establishnment, residential hotel, restaurant,
eating house, theatre or other places of
public armusenent or entertainnent to which
this Act applies and includes such other

est abl i shnent as Gover nirent nay by
notification in the Oficial Gazette,
35 3

decl are to be an establishnent for the
pur poses of the Act. "

" Shop" neans any prenises where goods are
sold, either by retail-or wholesale- Or where
servi ces are rendered to custoners, and
includes an office, a stoic-room godown,
war ehouse or workhouse, or work place, whether
in the same prem ses or otherwi se, used in or
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in connection with such trade or business but
does not include a factory or commercia
establishment.”
It will be seen that while the definition of "establishnent"
includes, a ’'shop’ and ’'comercial establishnent, t he
definitions of ’'shop’ and commercial establishment’ are
nmutual Iy exclusive. Further, the definition of "commercia

establishnent” is wder than that of "shop”". A place in
or der to fall wthin the definition of "conmerci a
Establ i shment™ nust in the first instance be "premses".
Secondly, it should be prem ses wherein (a) any trade,

business or profession.is carried on, or (b) any work in
connection wth or incidental or ancillary thereto is
carried on. Sub-clause (b) is only ancillary to (a). There
is no, doubt that the registered office of the Federation is
premn ses. The controversy centres round the questions
whet her the activity of 'the Federation carried on in these
prem ses is a "trade, business or profession” wthin the
nmeani ng of pari (a) of the definition.

Thi s guestion s not res integra. It came up for
consi deration before this Court in Managenent of t he
Federation of Indian Chanbers of Conmerce and Industry v.
Their workman, Shri R K Mttal.(1l) After considering its
Menor andum of Association, Articles of Association and ot her
material, which was nore or |less the sane, as in the present
case, it was held by this Court that the activity of this
Federation is in the nature of a business or trade.

M. Rao, |earned Counsel for the appellants strongly relies
on the aforesaid decision.

M. Pai, |earned Counsel for the Federation has firstly
raised a prelimnary objection that before the H gh Court,
at no stage, it was urged on behalf of the Appellants that
the activity of the Federation carried onin the ' prem ses

was a business or trade. It is added that a half-hearted
argument was adVanced that its activity was a ' profession’
and that, too, was soon given UP In-these circunmstances, it

is submtted, the appellants should not be allowed to commt
a volte-face and take up in this Court a stand which was
either not taken or was given no in the Hi gh Court. In the
alternative, |earned Counsel contends that even if this plea
is allowed to be raised, then also the primary activity of
the Federation cannot, by any stretch of reasoning, be
call ed a ’'trade, business of profession wi t hin t he
definition of "comrercial establishment” given in the Act.

According to Counsel, the activity of the Federation is one
of general utility; the only source of its incone is from
subscri pti ons. The occasional exhibitions —or ~, museuns
organised by it are activities which are only incidental or
ancillary to the primary charitable object of the
Federation. No divi-

(1) [1972] 2 S.C R 353.

354

dends are declared, no profits are shared or divided anong
the I ndividual nmenmbers, and no goods are sold or exchanged.

in support of his contentions, |earned Counsel has referred
to Comm ssioner of Inconme-tax v. Andhra  Chanber of
Conmrer ce. (,)

M. Pai further maintains that the ratioin R K Mttal’'s
case (supra) is not applicable to the instant case because
the definition of " industry” ins. 2(j) of the Industria

Di sputes Act, 1947 is far wider than that of "commercia

establishnent” in s. 2(5) of the Act.

M. Pai further doubts the correctness of the decision in R

K. Mttal's case (supra) inasmuch as it holds that the
activity of the Federation partakes the character of trade
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or busi ness. This finding, it is urged, is based on a
m sapprehension of facts and requires reconsideration. It

is pointed out that it was wongly assuned in Mttal's case
(supra) that the Federation, was systematically assisting
not only its menbers but also other business-nen and
industrialists even if they were not its nenbers. The fact
of the mtter is that the Respondent is a Federation of
Federations and not an association of any i ndi vi dua
traders, industrialists or businessmen.

As regards the prelimnary objection, it is true that before
the Hi gh Court, it was not argued that the activity of the
Federation anobunts to the carrying on of any business or
trade in the prem ses in question. Al that was attenpted
to argue there was, that its activity amunted to a

"profession’. Alternatively, it was contended that the case
fell wthin part (b) of ~the definition of "commercia
establishnent” inasnuch as its activities were connected

with trade and busi ness, generally.

We do not think it proper to shut out the contentions now
rai sed before us about the activity of the Federation being
a trade or business, nerely on the ground, that the point
was not properly put before the H gh Court. This point wil

not require any additional material for its decision. The
guestion is only of drawing a correct inference 'about the
point in issue fromthe naterial already on record. W,
therefore, overrule the prelimnary objection

This takes us to the nerits of the case.” In'-R K Mttal’'s

case, this Court was considering the activity of this

Federation in the context of 'industry as defined in s.2(j)

of the Industrial Disputes Act. ~That definition reads:
" "I ndustry" ~nmeans any business, trade,
undert aki ng, nmanuf act ur e or calling of
enpl oyers and includes any calling, 'service,
enpl oyment, handi craft or-industrial | occupa-
tion or evocation of workmen."

It will be seen that "any business, trade" is an el enent

comon to the definitions of "comrercial establishnent" and

"industry" given in the respective statutes. That was why

the question, whether the ,activity of the Federation'is a-

busi ness or trade activity, was directly

(1) [1965] 1 S.C. R 565.

355

and substantially inissue in R K Mttal’'s case. therein

the Menorandum of Association, Articles of Association and

the other material placed before the court were closely

exam ned. The entire case law was surveyed. The

contentions now canvassed were al so raised and considered in

that case. Jagnnohan Reddy J. speaking for the Court,.

posed the question for decision thus :
“In our viewthe linch-pin of the definition
of ’industry' is to ascertain the systenmatic
activity which the organi zation is discharging
nanely, whether it partakes the nature of a
business or trade; or is an undertaking  or
manuf act ure or cal ling of enpl oyers".
(enphasi s added)

The answer given to this question has been correctly sumred

up, in the head-note of the Report, as under
"The above being the position in law the were
fact that the appellant Federati on had
charitabl e ains and objects would not take it
out of the definition of industry. An
exam nati on of t he activities of t he
Federati on showed that the Federation carried
on systematic activities to assist its menbers
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and other businessnen and industrialists and
even to non-nenbers as for instance in giving
themthe right to subscribe to their bulletin;
in taking up their cases and solving their
difficulties and in obtaining concessions and
facilities from them from the Governnent.
These activities were business activities and
material services rendered to businessmen,
traders and industrialists who are nenbers of
the constituents of the Federation. There
could be no doubt that the Federation was an
industry wi thin the nmeaning of s.2(j) of the
Act . "
(The crucial words are those that have been
under! i ned).

The case under the |Inconme-tax Act wherein the main object of

the organization was charitable, were also considered and

found of little assistance. 1t was observed that:
"t he object of an Oganisation nay be
charitable but nevertheless its activity nay
be comrercial so as to satisfy the definition
of an industry as explained and illustrated by
this Court particul arly in Saf dar j ang
Hospi tal’ s case. (1) We coul d therefore
envi sage” an institution having its ains and
objects charitable and yet its activities
could bring it wthin the -definition of
i ndustry".

The above observations were nmade in the context of the

definition of industry’ but they are equally applicable in

the present case. The very definition of "comercia
establishnent” indicates that the activity of a registered
society, charitable or other trust will not take it out of

the definition if the activity carried on by it anmbunts to a
busi -

(1)[1971] 1, S.C R 177.

356

ness, trade or profession or —any work in connection
therewith or incidental thereto.

No doubt, the effective nenbership-as distinguished from
Honorary nenbership-of the Federation is open only to
Chanbers of Commerce or Commercial Associations of requisite
strength and standing, but the fact remains that it carries
on systematic activities not only to assist its nembers but
al so ot her traders or businessnen nenber s of t he
constituents of the Federation. It has set up Tribunals for
arbitration in disputes arising between individual traders
or business concerns in the course of trade,  industry or
other business matters. It takes up with the concerned
authorities the specific difficulties experienced by the
trade in the day today business and endeavours to attain for
the traders and industrialists those naterial advantages by
unified action which they may not be able to achieve in
their i ndi vi dual capacity. It helps businessnmen and
industrialists by securing for themthe services of expert
technical men (vide clauses (f) and (k) of the Menorandum of
Associ ation). It undertakes regul ar publ i cation of
periodicals, bulletins, Reviews etc. for the benefit of
busi nessnmen, big or small and- whether or not they are
menbers of the Federation. These publications are avail able
on paynent of subscription or price even to individua

busi nessnen or traders who are not nenbers of t he
Feder ati on. Al'l these are business activities are carried
on systematically. We therefore do not think that R K

Mttal’'s case (supra) was incorrectly decided and needs
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reconsi deration.

It istrue that in R K Mttal’'s case (supra) it was held
that these activities of the Federation are also in the
nature of material services within the wider definition of
"industry’. Though the rendering or services is not
specifically nentioned as an elenent of the definition of
"commercial establishnment", yet this very el enment appears in
the definition of ’'shop’ ins. 2(27) of the Act. Any
prem ses where services are rendered to custonmers fal

within the definition of a "shop". These services are
material services. For the application of the Act to the
Federation, it is immterial whether its activities bring

its premses within the anbit of a "shop" or a "commercia

establishment’ .

It is well settled that a systematic activity can be a
busi ness activity even if no dividends are declared or
profits shared.

In the matter. of Incorporated Council of Law Reporting for
Engl and and Wales, (1) the Queens Bench was considering the
interpretation of the expression "trade or business" in s.
11 of the English Custonsand Inl and Revenue Act 1885 with
reference to the activity of the Incorporated Council of Law
Reporting for England and Wl es. The association was
established for the objects of preparing and publishing
under gratuitous professional control, reports of judicia

deci si ons; of issuing digests and other publications
relating to legal subjects. |In carrying them out the
association enployed editors, reporters, printers, and
publ i shers and supplied its publications to subscribers and
others for paynent. It was condended that the activity of
the Association was not "a business or trade" because by the
Menor andum of Associ -

(1) [1889] 2 Q B. D 279

357

ation all the property and income of the association were
applicable solely to the pronoti on of the above objects, and
no part thereof could be paid as dividend or otherwise, to

any nenber.
Hol di ng that the association was established for a "trade or
busi ness", Lord Coleridge C. J. repelled the contention in

these termns:
"Though it may be true that in the great
majority of cases the carrying on of a trade
does, in fact, include the idea of profit, yet
the definition of the mere word ’trade’ ~ does
not necessarily nean something by which a
profit is made. But putting  aside t he
guestion whether they carry on a trade, how
can it be denied that the Council carry on a
busi ness? They are incorporated; they have a
secretary; they enploy editors, reporters, and
printers; they print books, they sell | those
books, they do all that is ordinarily done in
carrying on the business of a bookseller."
The above observations apply nutatis mutandis to t he
activity of the Federation. It will bear repetition that
the Federation also publishes periodicals, bulletins etc.
and issues the same to menber free of this Court in R K
Mttal’'s case (supra) we would hold that the comercial or
i ndustrial exhibitions, runs nmuseuns and makes profits. O
course, that profit is ploughed back for the purposes of the
Federation as set out in its Menorandum of Association, and
is not distributed anong its nenbers. But that does not
alter the "fact that its activity is a trading or business
activity.
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For all the foregoing reasons, particularly in view of the
decision of this Court in R K Mttals case, (supra) we
would hold that the pre-prenises of the Federation are a
"conmmerci al establishment” within the nmeaning of s. 2(5) of

the Act.

In the result we allow this appeal, set aside the judgnent
of the H gh Court and dismiss the wit petition. In the
circunst ances of the case we nmake no order as to costs.
V.P.S. Appeal al | owed.

358




