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ACT:

Equal pay for equal work, principle as envisaged in
section 10 of the Del hi School Education Act made inapplica-
bl e to an unaided mnority  school by section 12,
t her eof - -Whet her section 12 is hit by Articles 14, 21 and 23
of the Constitution--Wether sections 8 to 11 inpinge on the
right of the minorities to adm nister educational ~ institu-
tions of their choice envisaged in Article 30 of the Consti -
tution.

HEADNOTE:

Chapter 1V of the Del hi School EdUcation Act, conprising
of sections 8 to 12 deal with "Terns and ~conditions of
service of enpl oyees of recognised private school s". Chapter
V consisting of sections 13 to 15 contains "the provisions
applicable to wunaided mnority schools". Section  10(1)
specifically requires that, "the scales of pay and allow
ances. nedical facilities, pension, gratuity, provident fund
and other prescribed benefits of the enpl oyees of a' recog-
nised private school shall not be |ess than those of the
enpl oyees of the corresponding status in schools run by the

appropriate authority". But section 12 provides, "Nothing
contained in this Chapter shall apply to an unaided mnority
school." Chapter V contains certain provisions relating to

unai ded m nority school s.

The effect of section 12 of the Act is to make sections
8,9,10 and 11 inapplicable to wunaided mnority schools:
First, the Adm nistrator nay not nmake rules regulating the
conditions of service of enployees of wunaided mnority
schools. But so far as the mininmumqualifications for re-
crui tment of enpl oyees are concerned, Section 13 enables the
Admi ni strator to make regul ati ons even in respect of unaided
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mnority schools. Second, the prior approval of the Director
need not be obtained for the dismissal. renoval. reduction

in rank or termination of service otherwi se than by dism ss-
al or renoval of an enpl oyee of an unaided mnority school
Third. agai nst such dismssal. renmpval or reduction in rank
there is to be no appeal. Fourth, neither prior nor subse-
guent approval of the Director need be obtained to suspend
any of the enployees of an unaided mnority school Fifth,
the scales of pay and all owances. nedical facilities, pen-
sion. gratuity. provident fund and other

239

benefits which may be given to enpl oyees are subject to no
regul ati on except that they should be contained in a witten
contract of service and need not conformto the scales of
pay and al | owances etc. of the enpl oyees of the correspond-
ing status in school s run by the appropriate authority as in
the case of other recognised private schools.

Frank Anthony Public School is a recognised unaided
mnority /'school w'thin the nmeaning of sections 2(x) read
with 2(e), 2(o) and 2(t) of the Act. In the matter of envol u-
ments and conditions of service such-as |eave etc., teachers
and enpl oyees of the Frank Anthony Public School 1lag far
behind the teachers-and enpl oyees of Governnent schools.
Several other conditions of service of teachers and enploy-
ees al so comare unfavourably with the conditions of service
of teachers and enpl oyees of Governnent Schools. But for
section 12 and if sections 8 to 11 were applicable to them
they would at |east be as well off as teachers and other
enpl oyees of Covernnent Schools. The Petitioner association,
therefore, has filed the wit petition under Article 32 of
the Constitution, seeking equalisation of their pay scales
and conditions of service with those of their counterparts
in Government Schools and for a declaration that section 12
of the Act is void and constitutionally invalid as offending
Articles 14, 21 and 23 of the Constitution

Sonetinme after the filing of the wit petition and
before the prelimnary hearing of the wit petitions, sone
devel opnents took place. On May 9, 1986 at 10.30 A'M during
the daily school break between 100 A M and 10.40 A M the
teaching staff other than one or two teachers who are re-
quired to be on duty, took out a "silent march" ~which was
joined by the Class IV Staff al so. Except those on duty, al
the others took part in the "silent march". C asses were
resured at 10.40 A M and were not affected in any nmanner.
There were’ no speeches, no shouting of slogans. no violence
and no disruption of studies. But even so a notice was
issued by the principal on April 10, 1986 warning the mem
bers of the staff. Despite the warning a simlar silent
march was taken out on April 10, 1986 al so. The . managenent
i ssued orders of suspension against Ms. Malik, Ms. / Dhar,
Ms. Balman and M. Bush. The Petitioner Association chal-
| enged the said suspension orders as well and sought stay of
the operation of the orders of suspension of the four teach-
ers.

The respondents in response to the "Rule Nisi" contend-
ed; (i) that the classification made by section 12 was
perfectly wvalid; (ii) that but. for section 12, sections 8
to 11 would have to be held to interfere with the right
guaranteed by Article 30 of the Constitution to religious
240
and linguistic mnorities to adm ni ster educational institu-
tions of their choice; (iii) the petitioner school was an
educational institution of great repute whose excellence
spoke for itself and therefore it did not necessitate any
regul ation by any other authority; (iv) that the scale of
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fee should continue to be low so that it nay be within the
reach of the ordinary people whomit was intended to reach

It was because of this desire of the nanagenent to keep the
scale of fee low that the managerment could not pay higher
salaries and allowances; and (v) that if section 12 was
struck down and the managenent was conpelled to pay the sane
scale of salary and all owances as was paid to enpl oyees of
CGovernment schools, the Frank Ant hony Public School would
have to be cl osed down.

Allowing the wit petition, the Court,

HELD: 1. Section 12 of the Del hi School Education Act
whi ch rmakes the provisions of Chapter IV inapplicable to
mnority institutions is discrimnatory and void not only
because it mamkes section 10 inapplicable to mnority insti-
tutions, but also because it makes sections 8(1l), 8(3),
8(4), 8(5), 9 and 11 inapplicable to unaided mnority insti-
tutions. That the Parliament did not understand sections 8
to 11 as offending the fundanental right guaranteed to the
mnorities under Article 30(1) is evident fromthe fact that
Chapter . |V applies to aided mnority institutions and it
cannot for _a nmonent be suggested that surrender of the right
under Article 30(1) is the price which the aided mnority
institutions have to pay to obtain aid fromthe Government.
[272G 273A]

2.1 Fromthe decided cases, it is clear, that there is
a general and broad consensus about the content and dinen-
sion of the Fundanental Ri ght guaranteed by Article 30(1) of
the Constitution.  The right guaranteed to religious and
[inguistic mnorities by Article 30(1) is tw fold, to
establish and to adm nister ~educational _institutions of
their choice. The key to the Article lies in the wrds "of
their own choice". These words indicate that the extent of
the right is to be determined, not with reference to any
concept of State necessity and general societal interest but
with reference to the educational institutions thenselves,
that is, with reference to the goal of making the institu-
tions "effective vehicles of education for the /‘minority
conmunity or other persons who resort to them'. It follows
that regulatory neasures which are designed towards the
achi evenent of the goal of naking the minority educationa
institutions effective instruments for inparting  education
cannot be considered to inpinge upon the right guaranteed by
Article 30(1) of the Constitution. The question in each case
i s whether the particul ar nea-
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sure, it in the ultimte analysis, designed to achieve such
goal , without of course nullifying any part of the right of
management in substantial neasure. [267C E]

In re Kerala Education Bill, 1957 [1958] SCR 995; / Rev.
Si dhaj bhai School and Ors., v. State of Bonbay and / Anr.
[1963] 3 SCR 837; State of Kerala etc. v. Mother Provincia
etc., [1971] 1 SCR 734; The Ahnedabad St. Xaviors College
Society & Anr., v. State of Gujarat and Anr., [1975] 1 SCR
173; Al Saints H gh School etc., v. The Governnent  of
Andhra Pradesh AIR 1960 SC 1042 di scussed.

2.2 What was decided by the Suprenme Court in In re
Keral a Educational Bill, 1957 was that Anglo-Indian Schools
which were entitled to receive grants under the Constitution
and which received no nore aid than that to which they were
entitled wunder the Constitution could not be subjected to
stringent ternms as fresh or additional conditions precedent
to enable themto obtain the grant. Such conditions would
infringe their rights under Article 337 and violate their
rights under Article 30(1). To place an interpretation that
any conditions inposed for granting recognition to unaided
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mnority educational institutions would infringe on the
right of administration granted to themby Article 30(1) of
the Constitution would be subversive of the right guaranteed
by Article 30(1) since it would make the extent of the right
depend on the receipt or non-receipt of aid. If one thing is
clear, it is this that the Fundanental Ri ght guaranteed by
Article 30(1) cannot be surrendered, wholly or partly, and
the authorities cannot make the grant of aid conditional on
the surrender of a part of the Fundanental Right. [253D E]

2.3 Sections 8(1), 8(3). 8(4) and 8(5) do not encroach
upon any right of mnorities to adninister their educationa
institutions. Section 8(2), however does interfere with such
ri ght and, therefore, inapplicable to mnority institutions
section 4 is again innocuous since section 9 which applies
to wunaided minority schoolsis virtually on the same |ines
as section 9. [272F-(F

2.4 Section 8(1l) nerely enpowers the Administrator to
make rules regulating the mninumqualifications for re-
cruitment, and the conditions of service of recognised
private 'schools.” Section 8(1) is.innocuous and in fact
section 13 which applies'to unaided minority schools is
al nost on the same lines as section 8(1). Section 8(2) which
requires the prior approval of the Director for the dismss-

al, renmpval, reduction in rank or other term nation of the
servi ces of an enployee of
242

a recognised private school is objectionable. Section 8(3)
provi des for an appeal to the Tribunal constituted under s.
11, that is, a Tribunal consisting of a person who has hold
office as a District Judge or any equivalent judicial of-
fice. The appeal is not to any departnental official but to
a Tribunal manned by a person who has held “off‘ice as a
District Judge and who is required to exercise his  powers
not arbitrarily but in the same nanner as a court of ‘appea
under the Code of Civil Procedure. The right of appea
itself is confined to alimted class of cases,  nanely,
those of dismissal, removal or reduction in rank and not to
every dispute between an enpl oyee and the nanagenent. The
l[imted right of appeal, the character of the authority
constituted to hear the appeal and the manner in which the
appel | ate power is required to be exerci sed make the provi-
sion for an appeal perfectly reasonable. [270E-G 271D F]

2.5 Section 8(4) would be inapplicable to mnority
institutions if it had conferred bl anket power on the Direc-
tor to grant or withhold prior approval in every case where
a managenent proposed to suspend an enployee but it is not
so. The managenent has the right to order inmediate suspen-
sion of an enployee in case of gross msconduct but in order
to prevent an abuse of power by the nanagenent a safeguard
is provided to the enpl oyee that approval shoul d be obtained
within 15 days. The Director is also bound to accord his
approval if there are adequate and reasonable grounds for
such suspension. The provisions is emnently reasonable and
sound. [271H -272B]

The Ahnedabad St. Xaviers College Society & Anr. v,
State of Qujarat and Anr., (1975) 1 SCR 173; Al Saints High
School etc. v. The Governnent of Andhra Pradesh AIR 1960 SC
1042 referred to.

2.6 The excellence of the instruction provided by an
institution would depend directly on the excellence of the
teaching staff, and in turn, that would depend on the quali -
ty and the contentnent of the teacher. Conditions of service
pertaining to mninumaqualifications of teachers, their
sal aries, allowances and other conditions of service which
ensure security, contentnment and decent living standards to
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teachers and which will consequently enable themto render
better service to the institution and the pupils cannot
surely be said to he violative of the fundamental right
guaranteed by Article 30(1) of the Constitution. The manage-
ment of a mnority Educational institution cannot be permt-
ted wunder the guise of the fundanmental right guaranteed by
Article 30(1) of the Constitution, to oppress or exploit its
enpl oyees any nore than any other private enpl oyee. Oppres-
sion or exploitation of the teaching staff of an educationa
institution is bound
243
to lead, inevitably, to discontent and deterioration of the
standard of instruction inparted in the institution affect-
i ng adversely the object of naking the institution an effec-
tive vehicle of education for the nminority comunity or
ot her persons who resort to it. The managenent of minority
institution cannot conplain of-invasion of the fundanenta
right to admnister the institution when it denies the very
obj ect of ‘Article 30(1) which is to make the institution an
ef fective vehicl e of education. Therefore, section 10 of the
Del hi Education Act which requires that the scales of pay
and allowances, nedical facilities, pension, gratuity,
provi dent fund and ot her prescribed benefits of the enploy-
ees of a recognised private school shall not be less than
those of the enployees of the corresponding status in
schools run by the appropriate authority and which further
prescri bes the procedure for enforcenent of the requirenent
is a permissible regulation ained at attracting conpetent
staff and consequently at the excellence of the  educationa
institution. It is a permssible regulation which.in no way
detracts fromthe fundanental right guaranteed by Article
30(1) to the minority institution to administer their educa-
tional institutions. Therefore to the extent that section 12
makes section 10 inapplicable to unaided nmnority institu-
tions, it is clearly discrimhnatory. [269B-E, 270C D

The Ahnedabad St. Xaviers College Society & Anr., v. The
State of Gujarat & Anr., [1975] (1 SCR 173; In re Kerala
Education Bill, 1957, [1958] SCR 995; The State of 'Kerala v.
Mot her Provincial [1971] 1 SCR 734; Al Saints H gh Schoo
v. Government of Andhra Pradesh AIR 1960 SC 1042 relied on.

JUDGVENT:
ORI G NAL JURI SDICTION: Wit Petition (Civil) No. 587 of
1986
Under Article 32 of the Constitution of India:

C.S. Vaidyanathan, MK S. Menon and S.R Bhatt for. the
Petitioner.

G Ramaswany, Additional Solicitor CGeneral, Mss Sushnma
Rel an and R D. Agarwal a for the Respondent.

Frank Ant hony, Sushil Kumar and S.P. Mtra for Respond-
ent No. 3.
The Judgrment of the Court was delivered by
244

CHI NNAPPA REDDY, J. The scal es of pay and other condi -
tions of service of teachers and other enployees of the
Frank Ant hony Public School New Del hi conpare very unfavour-
ably with those of their counterparts of the Delhi Admi nis-
tration Schools. The scales of pay of teachers, prinary,
T.GT. or mddle, and senior or P.G T. of Governnment schools
(that is, schools run by the Del hi Administration), as of
t oday, are 1200- 30- 1560- EB- 40- 2000,
1400- 40- 1600- 50- 2300- EB- 60- 2600 and 1640-60- 2600- EB- 75- 2900
respectively. Primary and middl e school teachers are enti-
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tled to House Rent Allowance of Rs.250. City Conpensatory
Al'l owance of Rs.75 and Medical Allowance of Rs.25 while,
Seni or school teachers are entitled to House Rent All owance
of Rs.450, City Compensatory All owance of Rs.100 and Medica
Al owance of Rs.25. At the starting point a primary schoo
teacher gets a total sumof Rs.1540 per nonth by way of
salary and al |l owances, a mddl e school teacher gets a tota
sum of Rs.1750 and a senior school teacher a total sum of
Rs. 2215. The scales of pay of primary, mddle and senior
school teachers of the Frank Anthony Public School are 275-
20- 475- 25- 600- 25- 725, 300- 25- 550- 30- 770- 30- 850 and
400- 30- 700- 35- 875- 35-1050. They get all owances of Rs.702.50,
715 and 765 respectively. At the starting point the salary
and allowances together cone to Rs.977.50, 1015 and 1165
respectively. In the case of ‘teachers of Governnent schools
they are entitled to gratuity of 15 days’ pay for every year
of service, Provident Fund at the rate of 8.33% and Leave
Travel -~ Concessi-on once every two years to their hone town.
In the case of 'teachers of the Frank Anthony Public Schoo
there is provision for Contributory Provident Fund and
Famly Pension only. Teachers of Government schools are
entitled to Casual Leave of 12 days, Earned Leave of 10
says, Sick Leave of 10 days and Maternity Leave of 90 days,
whereas, teachers -of the Frank Anthony Public School are
entitled to Casual Leave of 10 days, no Earned Leave, Sick
Leave of 14 days and Maternity Leave of ‘30 days. In the case
of Cass IV enployees, in Governnent schools, the scale of
pay is 750-8-790-EB-10-940 with House Rent Allowance of
Rs. 150, City Compensatory Allowance of Rs.30 and Medica
Al l owance of Rs.25. The scal e of pay of Cass IV . enployees
of the Frank Ant hony Public School is 70-5-120-7.50-195 with
al  owances of Rs.473. The total starting salary and allow
ances of Class |V enployees in Governnent Schools ‘and the
Frank Anthony Public School are Rs. 955 and Rs.543 | respec-
tively. It is evident that in the matter of enolunents and
conditions of service such as |eave etc. teachers and em
pl oyees of the Frank Anthony Public School lag far behind
the teachers and enpl oyees of CGovernment schools. There are
ot her conditions of service of teachers and enpl oyees of the
Frank Ant hony Public School which al'so com

245

pare unfavourably with the conditions of service of teachers
and enployees of Governnment Schools. The Frank _Anthony
Public School enployees Association seeks equalisation of
their pay scales and conditions of service with those of
teachers and enpl oyees of Governnent Schools. Sections 8 to
12 of the Delhi School Education Act together conprise
Chapter [V of that Act which deals with "Ternms | and condi -
tions of service of enployees of recognised private
Schools." If Sections 8 to 11 were applicable to the teach-
ers and ot her enpl oyees of the Frank Anthony Public- School
they would at |least be as well off as teachers and @ other
enpl oyees of Governnent Schools. But section 12 provides,
"Not hi ng contained in this Chapter shall apply to an unaided
mnority school." The Frank Anthony Public School is  an
unaided mnority school. By the force of Section 12 of the
Act, the provisions of Sections 8 to 11 do not apply to the
Frank Anthony Public School. Therefore, the Frank Anthony
Public School Enmpl oyees Association has sought from this
Court a declaration that section 12 of the Delhi Schoo
Education Act is unconstitutional as being violative of
Articles 14, 21 and 23 of the Constitution. A simlar decla-
ration is sought in regard to Section 21 of the Act al so but
is not pressed before us. A direction is also sought to the
respondents, the Union of India and the Del hi Admi nistration
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to enforce all the provisions of the Del hi School Education
Act, other than Sections 12 and 21, and "to fix the pay,
al | owances, benefits etc. to persons enployed in the schools
governed by the Act in relation to unaided mnority schools
at par with the persons enployed in other schools."

It appears that sonetinme after the filing of the wit
petition and before the prelimnary heating of the wit
petition sonme devel opnents took place to which it is neces-
sary to refer here. On May 9, 1986 at 10.30 a.m the teach-
ing staff other than those on duty took out 'a silent march
which was joined by the dass IV staff also. The schoo
hours have a break between 10.00 a.m and 10.40 a.m During
the break only one or two teachers are on duty. Except those
on duty, all the others took part in the ’'silent nmarch’.
Cl asses were resuned at-10.40 a.m and were not affected in
any manner. There were no speeches, no shouting of sl ogans,
no violence and no disruption of studies. But even so a
notice was issued by the principal on April 10, 1986 warning
the nenbers of the staff. Despite the warning a simlar
"silent. ‘march’ was taken out on April 10, 1986 also. The
managenment i ssued orders of suspension against Ms. Mlik
Ms. Dhar, Ms. Balman and M. Bush. While granting ’'Rule
Nisi” in the main wit petition, this Court also granted
stay of operation of the orders of suspension of the four
teachers. The inquiries against themwere al so stayed.

246

The attack of the petitioner against Section 12 of the
Del hi  Education Act was based on Art. 14 while the provi-
sions were sought to be sustained by the respondents on the
basis of Article 30 of the Constitution. Wiile it was argued
by M. Vaidyanathan, |earned counsel for the petitioner that
Section 12 was hit by Art. 14 and that Sections 8 to 11 did
not, in any nmanner, inpinge upon Article 30 of the Constitu-
tion, it was argued, on behalf of the respondents, 'by the
| earned Additional Solicitor-General~ and by Shri Frank
Ant hony, that the classification made by Section 12 was
perfectly valid and that, but for ‘Section 12, Sections 8 to
11 woul d have to be held to interfere with the right guaran-
teed by Art. 30 to religious and linguistic minorities to
admini ster educational institutions of their choice and
Sections 8 to 11 woul d consequently be inapplicable to such
m nority educational institutions.

In order to appreciate the controversy between the
parties, it is necessary to refer to the schene and the
i mportant provisions of the Del hi School Education Act. The
long title of the Act recites that it is "An act to provide
for better organisation and devel opnment of school = education
in the Union Territory of Delhi and for matters connected
therewith or incidental thereto." Section 2(d) defines
"Ai ded School " as neaning "a recogni sed private school /which
is receiving aid in the formof maintenance great from the
Central Governnent, Administrator or |ocal authority or any
other authority designated by the Central CGovernnent, Adm n-

istrator or a local authority.” "Recognised School"™ is
defined by Section 2(t) to mean "a school recognised by the
appropriate authority.’: Section 2(e) defines "appropriate

authority" to mean:

"(i) in the case of a school recognised or to
be recognised by an authority designated or
sponsored by the Central Covernnent, that
aut hority;

(ii) in the case of a school recognised or to
be recogni sed by the Del hi Adm nistration, the
Admi ni strator or any other officer authorised
by himin this behalf;
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(iii) in the case of a school recognised or to

be recogni sed by the Muinicipal Corporation of

Del hi, that Corporation;"
W my state here that in the case of the Frank Anthony
Public School the appropriate authority is the Delhi Admn-
istration. Section 2(h) defines 'enployee’ to nean "a teach-
er and includes every other em
247
pl oyee working in a recognised school". "Mnority school" is
defined by section 2(0) to nean "a school established and
adm ni stered by a minority having the right to do so under
clause (1) of Art. 30 of the Constitution”. Section 2(x)
defines "unaided mnority school”" to nmean "a recognised
mnority school which does not receive any aid." It is
undi sputed that the Frank Anthony Public School is an unaid-
ed mnority school. Chapter Il of the Act deals with "estab-
lishment, recognition, managenent of and aid to schools.”
Chapter 11l deals with school property. Chapter IV consist-
ing of sections 8 to 12, deals with "Terns and Conditi ons of
servi ce of enpl oyees of recognised private school s". Chapter
V, consisting of Sections 13 to 15, contains "the provisions
applicable to unaided mnority schools." W are concerned
with Chapters IV and V. Chapter VI deals with "adm ssion to
schools and fees", Chapter VII deals with "Taking over the
managenent of school s* and Chapter VIII with niscell aneous
provi sions. Going back to Chapter 1V, Sections 8(1) enpowers
the Administrator. to nmake rules regulating ’'the m ninum
qualifications for recruitnment, and the conditions of serv-
i ce, of enployees of recogni sed private schools’. The first
proviso to Section 8(1) stipulates that salary and rights in
respect of |eave of absence, age of retirement and pension
of an enpl oyee of an existing school at the conmmencenent of
the Act may not thereafter be varied to his disadvantage.
The proviso gives an indication that salary and rights in
respect of |eave of absence, age of retirement and | pension
of an enpl oyee are covered by the expression "the conditions
of service". W nmention this because in the course’/ of the
argunent it was suggested that salary is not a condition of
service. Sub-section(2) of Section 8 stipulates-that, sub-
ject to any rule that may be made, "no enpl oyee of a recog-
ni sed private school shall be dism ssed, renpved or reduced
in rank nor shall his service be otherw se term nated except
with the prior approval of the Director.”" Section 8(3)
enabl es an enpl oyee of a recogni sed private school” who is
di smi ssed, renmpved or reduced in rank to prefer an appeal to
the Tribunal constituted under Section 11 against the order
of such dismssal, removal or reduction in rank. Wat is of
i mportance and requires to be noticed is that! the prior
approval of the Director contenplated by Section 8(2)  and
the appeal for which provision is nmade by Section 8(3) are
confined to dism ssal, renoval and reduction in rank and not
to other cases of disciplinary action or other administra-
tive orders of the managenent. Section 8(2) also provides
for the prior approval of the Director in the case of term-
nation of service otherw se then dism ssal or renoval also
Section 8(4) requires the managing committee of a recognised
private school to communicate to the Director and to obtain
his prior approval before suspending any of its enployees.
However, the provision
248
enabl es the managing commttee to suspend an enployee wth
iMmediate effect and wthout the prior approval of the
Director if it is satisfied that such i mediate suspension
is necessary by reason of the gross misconduct of the em
pl oyee, wthin the neaning of the Code of Conduct. Such
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i medi ate suspension will cease to have effect after fifteen
days if approval of the Director is not obtained in the nean
while. Section 8(5) authorises the Director to accord his
approval to suspension of an enployee if he is satisfied
that there are adequate and reasonable grounds for such
suspension. Section 9 prescribes that every employee of a
recogni sed school shall be governed by the prescribed Code
of Conduct and that the enpl oyee shall be liable to the
prescribed disciplinary action for violation of any provi-
sion of Code of Conduct. Section 10(1) requires that "the
scal es of pay and allowances, nedical facilities, pension,
gratuity, provident fund and other prescribed benefits of
the enployees of a recogni sed private school shall not be
| ess than those of the enployees of the correspondi ng status
in schools run by the appropriate authority." The proviso to
Section 10(1) requires the appropriate authority to direct
in witing the nmanagi ng conmittee of any recognised private
school to bring the scales of pay and all owances etc. of al
the enployees of such schools to the |Ievel of those of the
enpl oyees of the corresponding status in schools run by the
appropriate authority. A further proviso to Section 10(1)
contenpl ates ’'withdrawal of recognition if such direction is
not conplied wth. ~Section 10(2) requires the nanaging
conmittee of every aided school to deposit every nmonth its
share towards pay and al |l owances, nedical  facilities etc.
with the Administrator and requires the Admi nistrator dis-
burse, or cause to be disbursed, the salaries and all owances
to the enployees of ‘ai ded schools. Section 11 provides for
the constitution of ‘a Tribunal consisting of one person who
shal | have held the office of a District Judge or any equiv-
alent judicial office.  Section 11(6) provides ‘that the
Tribunal shall, for the purpose of disposal of an  appeal
have the sanme powers as are vested in a court of appeal by
the Code of Civil Procedure. Then comes Section 12 ' which
says "Nothing contained in this Chapter shall apply to an
unaided mnority school." It is because of this provision
that Sections 8, 9, 10 and 11 becone inapplicable to unai ded
mnority schools. Chapter V consists of Section 13'to 15 and
these are the provisions of the Act which are applicable to
unai ded minority schools only. Section 13 enables the Adm n-
istrator to nake rules regulating the nini mum qualifications
for and method of, recruitnent of enployees of wunaided
mnority schools. Section 14 prescribes that every enployee
of an unai ded private school shall be governed by such Code
of Conduct as mmy be prescribed. Except in the matter of
di sciplinary action the

249

Code of Conduct prescribed for enpl oyees of unaided mnority
schools wunder Section 14 is virtually the sane as the / Code
of Conduct prescribed for all recognised schools /under
Section 9. Section 15(1) requires the nanaging conmittee of
every unaided mnority school to enter into a witten con-
tract of service with every enpl oyee of such school. Section
15(2) provides that a copy of every contract of service shah
be forwarded by the managing conmittee to the Adm nistrator
who shah, on receipt of such copy register it. Section 15(3)
provides that every contract of service shah provide for
"(a) the terns and conditions of service of the enployee,
i ncluding the scale of pay and other allowances to which he
shah be entitled; (b) the | eave of absence, age of retire-
nment, pension and gratuity or contributory provident fund in
lieu of pension and gratuity, and nedi cal and ot her benefits
to which the enpl oyee shah be entitled; (c) the penalties
which rmay be inposed on the enployee for the violation of
any Code of Conduct or the breach of any termof the con-
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tract entered into by him (d) the manner in which discipli-
nary proceedings in relation to the enployee shall be con-
ducted and procedure which shall be followed before any
enpl oyee is dismissed, removed fromservice or reduced in
rank; (e) arbitration of any dispute arising out of any
breach of contract between the enployee and the nanaging
conmttee wth regard to-(i) the scales of pay and other
al l owances, (ii) |eave of absence, age of retirenment, pen-
sion, gratuity, provident fund, medical and other benefits,
(iii) any disciplinary action leading to the disnmissal or
renoval from service or reduction in rank of the enployee,
(f) any other matter which, in the opinion of the managing
conmttee, out to be, or nmay be, specified in such
contract." Section 16, which occurs in Chapter VI, is ap-
plicable to wunaided minority schools also and deals wth
adnmi ssion to recognised -schools. Section 17 and 19 are
applicabl e to both-ai ded and unai ded schools. Section 19(1)
requires that every recogni sed higher secondary school shal
be affiliated to one or nore of the Boards or Councils
conducting such exam nation and shall fulfil the conditions
prescri bed by the Board or Council. Chapter VII consists of
two sections. Section 20 deals with taking over the nanage-
ment of schools and Section 21 provides that Section 20
shall not apply toa mnority school. As already nentioned
by us, though the /'question of the vires of Section 21 was
also raised in the petition, the point was not pressed
bef ore us.

The effect of Section 12, as already nentioned by us, is
to meke Sections 8, 9, 10 and 11 inapplicable to wunaided
mnority schools; First, the Adm nistrator may not make’
rules regulating the conditions of service of enployees of
unai ded mnority schools. But so far as the
250
m ni mum qualifications for recruitnent of enployees are
concerned, Section 13 enables the Adnministrator to make
regul ations even in respect of unaided mnority schools.
Second, the prior approval of the Director need not be
obtained for the dismissal, renpval, reduction in’ rank or
term nation of service otherw se then by dismssal or renpv-
al of an enployee of an unaided mnority school.” Third,
agai nst such dismssal, renoval or reduction in rank, there
is to be no appeal. Fourth, neither piror—nor subsequent
approval of the Director need be obtained to suspend any of
the enployees of an unaided minority school. Fifth, -the
scal es of pay and allowance, nedical facilities, pension
gratuity, provident fund and other benefits which may be
given to enpl oyees are subject to no regul ati on except that
they should be contained in a witten contract | of service
and need not conformto the scales of pay and . all owances
etc. of the enployees of the corresponding status in schools
run by the appropriate authority as in the case “of ' other
recogni sed private schools.

To recall the contentions of the | earned counsel for
either side, on the one hand it was submtted by Shri  C.S.
Vai dyanat han, | earned counsel for the petitioner that these
drastic departures which result fromgiving effect to s. 12,
nmake Section 12 discrimnatory and offensive to Art. 14 of
the Constitution. The provisions which are nmade inapplicable
to aided minority institutions because of Section 12 are no
nore than regul atory neasures aimed at the excellence of the
institution and in no way inpinge on the Fundanental Right
of the mnorities, religious or linguistic, to admnister
educational institutions of their choice. On the other hand,
it was the contention of the learned Additional Solicitor
CGeneral that these provisions are inapplicable to mnority
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institutions since they interfere with the right of nanage-
nent vested in the mnorities. According to him paynent of
salary, allowances etc. is part of the right of the nmanage-
ment to appoint nmenbers of the staff. The economics of an
unai ded institution is entirely in the hands of its manage-
ment and the right of the managenment to pay such salaries
and allowances as the managenent deens fit is a part and
parcel of the right to adninister the institution. Mure so
the right to take disciplinary action which cannot be the
subj ect of any supervision by any other authority. But for
Section 12, Sections 8 to 11 would inpinge on the right of
the mnorities to adm nister Educational Institutions of
their choice and would therefore, be inapplicable to mnori-
ty Educational Institutions. Shri Frank Anthony nmade subm s-
sions on the same linesas the | earned Additional Solicitor
General and in addition pointed out that the Frank Anthony
Publ i c School was an Educational Institution of great repute
and that the excellence of the
251
institution'was such that it did not necessitate any regul a-
tion by any other authority. The excellence of the institu-
tion spoke for itself. He submitted that the scale of fee
charged by the institution was |low conpared wth other
private institutions and it was the desire of the managenent
that the scale of fee'should continue to be low so that it
nmay be within the reach of the ordinary people whomit was
intended to reach. It was because of this desire of the
managenment to keep the scale of fee |l ow that the managenent
could not pay higher salaries and allowances and we were
repeatedly told that if Section 12 was struck down and the
managenent was conpelled to pay the same scal e of salary and
al l owances as was paid to enpl oyees of Governnent . school s,
the Frank Anthony Public School would have to be ' closed
down.
At this juncture, we may refer to Art. 30(1) and '30(2)
of the Constitution which are as follows:--
"30(1) Al mnorities, whether based on reli-
gion or |anguage, shall have the ‘right to
establish and admi nister educational institu-
tions of their choice.

V>Hr\

(2) The State shall not, in granting aid to
educational institutions, discrimnate against
any educational institution on the ground. that
it is wunder the nanagenent of a mnority,
whet her based on religion or |anguage.”

The content of the Fundanmental Right guaranteed by Art.
30(1) of the Constitution has been the subject of 'severa
decisions of this Court. The |eading case is that a Consti -
tution bench of seven judges, In re The Kerala Education
Bill [1957] SCR 995. In an oft quoted passage S.R Das,
Chief Justice, explained the content of Art. 30(1) as fol-
| ows:

"The first point to note is that the article
gives certain rights not only to religious
mnorities but also to linguistic mnorities.
In the next place, the right conferred on such
mnorities is to establish educational insti-
tutions of their choice. It does not say that
mnorities based on religion should establish
educational institutions for teaching religion
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only, or that linguistic mnorities should
have the right to establish educational insti-
tutions for teaching their

252
| anguage only. What the article says and neans
is that the religious and the |linguistic

mnorities should have the right to establish
educational institutions of their choice.

There is no linmtation placed on the subjects
to be taught in such educational institutions.
As such mnorities will ordinarily desire that
their children should be brought up properly
and efficiently and be eligible for higher
uni versity ~ education and go out in the world
fully equipped with such intellectual attain-

ments as w1l make themfit for entering the
public services, educational institutions of
their choice will necessarily include institu-

tions inparting general secular education
al so. In other words, the article leaves it to
their <choice to establish such educationa

institutions as wll serve both purposes,
nanel y, 't he purpose of conserving their reli-
gi on, ~ | anguage or culture;, and also the pur-

pose of giving a thorough, good general educa-
tion to their children. The next thing to note
is that the article, in terms, gives al
m norities whether based on religion or |an-
guage, two rights, namely, the right to estab-
lish and the right to adm nister educationa
institutions of their choice. The key to the
under st andi ng of the true neaning and inplica-
tion of the article under consideration are
the words "of their own choice". It 1is said
that the dom nant-words is "choice" and the
content of that article is as wde as the
choice of the particular mnority comunity
may make it. The anbit of the rights conferred
by Art. 30(1) has, therefore, to be determ ned
on a consideration of the nmatter from the
poi nts of view of the educational institutions
t hensel ves. "

Educational Institutions, it was said, could be classi-
fied into three categories(1l) those which did not seek -aid
or recognition fromthe State (2) those which sought aid and
(3) those which wanted recognition only but not aid. It was
said that the institutions of the first category were out-
side the scope of the Kerala Education Bill the question of
vires of whose provisions was referred to the court in the
reference. In the second category of schools, it was pointed
out, there were two classes, those entitled to- receive
grants under the Constitution and those which were not
entitled to any grant under any provision of the Constitu-
tion. but, neverthel ess, sought aid. Under Art. 337 of the
Constitution. Anglo-Indian Schools which were receiving the
grant upto March, 31, 1948 were entitled to receive the
grants for a period of ten years subject to a graded trien-
nial di mnution. Anglo-
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Indian Schools which were receiving grants. but not nore
than what they were entitled to receive under Art. 337 of
the Constitution. came within the first class of the second
category and it was held that their Constitutional right to
receive the grant could not be subjected to any restrictions
as those sought to be inmposed by the provisions of the
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Kerala Education Bill. Any attenpt to inpose any such re-
strictions on Anglo-Indian Schools which received no nore
aid than that to which they were entitled to receive under
the Constitution would infringe their fights under Art. 337
and wunder Art. 30(1) of the Constitution. W may straight
away mention here that the period of ten years stipul ated by
Art. 337 having expired there is now no question of Anglo-
Indian Schools being entitled to any special protection
Shri Frank Anthony sought to argue that what was truly
decided by the Court was that any condition inposed for
granting recognition to unaided mnority Educational Insti-
tutions would infringe on the right of admnistration grant-
ed to themby Art. 30(1) of the Constitution. W do not read
the decision as |aying down any such proposition. Wat was
deci ded was that Anglo-Indian Schools which were entitled to
recei ve grants under the Constitution and which received no
nore aid than that to which they were entitled wunder the
Constitution could not be subjected to stringent terns as
fresh ' or ‘additional conditions precedent to enable then to
obtain the grant. Such conditions would infringe their
fights wunder Art. 337 and violate their fights under Art.
30(1). To place an interpretation as that suggested by Shri
Ant hony woul d be subversive of the right guaranteed by Art.
30(1) since it would make the extent of the right depend on
the receipt or non-receipt of aid. If one thing is clear. it
is this that the Fundanental Ri ght guaranteed by Art. 30(1)
cannot be surrendered, wholly or partly. and the authorities
cannot nake the grant of aid conditional on the surrender of
a part of the Fundanental Right. In the very case it was
observed
"Recognition and grant of aid, says Shri G S.
Pathak. is the governnental ~function and.
therefore. the State cannot i npose terns as
condition precedent to the grant of recogni-
tion or aid whichwill be violative of  Art.
30(1). According tothe statenment of case
filed by the State of Kerala. every Christian
school in the State is aided by the State.
Therefore. the conditions inposed by the said

Bill on aided institutions established and
adm ni stered by minority comunities. |like the
Christians. including the Anglo-1ndian comru-
nity. wll lead to the closing dowmm of al

these ai ded schools unless they are agreeable
to surrender their fundanental right of man-
agenment. No educational institution
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can in actual practice be carried on wthout
aid fromthe State and if they will not get it
unl ess they surrender their fights they 'wll,
by conpulsion of financial necessities, be
conpelled to give up their fights under Art.
30(1). The legislative powers conferred on the
| egislative of the States by Arts. 245 and 246
are subject to the other provisions of the
Constitution and certainly to the provisions

of Part IIl which confers fundamental rights
which are, therefore, binding on the State
| egi sl ature. The State | egislature cannot, it

is clear, disregard or override those provi-
sions nerely by enploying indirect nethods of
achieving exactly the sane result. Even the
Legi slature cannot do indirectly what it
certainly cannot do directly."

The |earned Chief Justice then proceeded to
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consi der the case of the Anglo-Indian Schools
which received aid in excess of that granted
by Art. 337 and the other mnority schools
whi ch received aid fromthe Governnent. One of
the principal subm ssions there was that the
gist of the right of admnistration of a
school was the power of appointnent, contro

and di sm ssal of teachers and other staff and
that wunder the Kerala Education Bill such
power of managenment was practically taken
away. Dealing with the subm ssion the |earned
Chi ef Justice observed

"The right to administer cannot obviously
i nclude the right to mal adni ni ster. The m nor-
ity cannot surely ask for aid or recognition
for an educational institution run by them in
unheal t hy surroundi ngs, w thout any conpetent
t eacher s possessi ng any senbl ance of qualifi-
cation, and which does not maintain even a
fair standard  of teaching or which teaches
matters subversive of the welfare of the
scholars. It stands to reason, then, that the
constitutional right to adm nister an educa-
tional” institution of their choice does not
necessarily mlitate against the claimof the
State to insist that in order to grant aid the
State may prescribe reasonabl e regulations to
ensure ' the excellence of the institutions to

be ai ded".
Proceeding to consider whether the various clauses of
the Bill nmerely prescribed reasonabl e regulations or condi-

tions for the grant of aid, the Court observed that ' clauses
7, 10, 11(1), 12(1)(2)(3) and (5) m ght easily be regarded
as reasonable regulations or conditions for the grant of
aid. W may mention here that Clause 10 of the Bill required
255

the Governnment to prescribe the qualifications to /'be pos-
sessed by persons for appoi ntnents as teachers in Gover nnent
schools and in private schools. The procedure for selection
of teachers in Governnment schools and aided schools was |aid
down in Cause 11. C ause 12 prescribed the conditions  of
service of the teachers of aided schools, obviously intended
to afford sone security of tenure to the teachers of = ai ded
schools. It provided that the scales of pay applicable to
the teachers of Government schools shall apply to all” the
teachers of aided schools. Sub-C ause (4) of Cl. 12 which
was not rmentioned by the Court as a clause which could
easily be regarded as reasonabl e regul ati on, provided  that
no teacher of an aided school shall be dismssed, renoved,
reduced in rank or suspended by the Manager w thout the
previ ous sanction of the authorised officer. Cause 11 sub-
clause (2) was another clause which the court was unable to
readily identify as reasonable. In regard of Causes 9, 11
and 12 the court while holding that they were 'serious
inroads on the right of administration’ and that they cane
"perilously near violating their right’, nevertheless held,
"but considering that these provisions are applicable to al
educational institutions and that the inmpugned parts of O s.
9,11 and 12 are designed to give protection and security to
the ill paid teachers who are engaged in rendering service
to the nation and protect the backward classes, we are
prepared as at present advised, to treat these clauses 9, 11
(2) and 12(4) as permissible regulations which the State may
i mpose on the minorities as a condition for granting aid to
their educational institutions.”
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In Rev. Sidhajbhai Sabhai and others v. State of Bonbay
and another, [1963] 3 SCR 837 the Court summarised the
decision in the' reference in regard to the Kerala Education
Bill and proceeded to observe:

"The right established by Art. 30(1) is a
fundanental right declared in terns absolute.
Unli ke the fundamental freedons guaranteed by
Art. 19, it 1is not subject to reasonable
restrictions. It is intended to be a rea
right for the protection of the minorities in
the matter of setting up of educational insti-
tutions of their own choice. The right is
intended to be effective and is not to be
whittl ed down by so-called regul ati ve nmeasures
conceivedin the interest not of the mnminority
educational institution, but of the public or
the nation as a whole. If every order Wich
while rmaintaining the formal character of a
mnority institution destroys the power of
admnistrationis held justifiable because it
i's in the public or national interest, though
not in its interest as
256
an educational institution; the right guaran-
teed/ by Art. 30(1) will be but a "teasing
illusion", a prom se of unreality. Regul ations
which may lawfully be inmposed either by |egis-
lative' or executive action as a condition of
receiving grant _or of recognition nust be
directed to making the institution whil e
retaining its character as a mnority institu-
tion effective as an educational institution
Such regul ation nmust satisfy a dual test--the
test of reasonabl eness, and the test that it
is regul ative of the educational character of
the institution and is conducive to nmaking the
institution an effective vehicle of education
for the mnority community or other persons
who resort to it."
In State of Kerala etc. v. Mdther Provincial etc., [1971] 1
SCR 734. It was conceded by the petitioners representing the
mnority communities (as indeed they were bound to do having
regard to the authorities of the Court) that the State or
the University to which these institutions were affiliated
may prescribed standards of teaching and  the Scholastic
efficiency expected fromcolleges. It was also conceded that
to a certain extent conditions of enploynment  of  teachers,
hygi ene and physical training of students can be regul ated.
While admnistration was expl ai ned "nanagenent of the af-
fairs" of the institution and it was said that this nanage-
ment shoul d be free of control so that the institution could
be moul ded i n accordance with the nanagenment’s ideas of how
the interests of the conmunity in general and the institu-
tion in particular wuld be best served. It was pointed out
that there was an exception to this and it was that the
standards of education were not a part of nmanagenent as
such. It was said,
"These standards concern the body politic and.
are dictated by considerations of the advance-
ment of the country and its people. Therefore,
if universities establish syllabi for exam na-
tions they nust be foll owed, subject however
to special subjects which the institutions may
seek to teach, and to certain extent the State
may al so regul ate the conditions of enpl oynent
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of teachers and the health and hygiene of
students. Such regul ati ons do not bear direct-
Iy upon managenent as such although they may
indirectly affect it. Yet the right of the
State to regulate education, educati ona
standards and allied matters cannot be deni ed.
The mnority institutions cannot be allowed to
fail below the standards of excellence expect-
ed of educational institutions. or under the
guise of exclusive right of managenment, to
decline to
257
foll ow the general pattern. Wile the nmanage-
nment nust be left to them they may be com
pelled tokeepin step with others."
One of the questions in the case related to the validity of
Section, 56 sub-sections (2) and (4). Section 56(2) provided
that no teacher of a private college should to dismssed,
renoved or reduced in rank w thout the previous sanction of
the Vi ce-'Chancel lor or placed under suspension for a contin-
uous period exceeding fifteen days w thout such previous
sanction. Section 56(4) provided that a teacher against whom
disciplinary action was taken shall have a right of appea
to the Syndicate. It was held that these provisions clearly
took away the disciplinary action fromthe governing body
and the managi ng council and conferred it on the University.
The view of the High Court that Subsections (2) and (4) were
ultra vires Article 30(1) of the Constitutions in respect of
mnority institutions was uphel d.

The Ahenedabad St. Xaviers College Society & Anr., V.
State of Gujarat & Anr., [1975] 1 SCR 173 was the  decision
of a N ne Judge Constitution Bench. Ray, C’J. wth whom
Pal ekar, J. agreed stated in his opinion, after referring to
the State of Kerala v. Mdther Provincial etc. (supra) as
foll ows:

"Affiliation of minority institutions is
intended to ensure the growmh and excellence
of their children and other students in the
academc field. Affiliation nmainly pertains to
the acadeni ¢ and educational character of the
institution. Therefore, measures which wll
regul ate the courses of study, the qualifica-
tions and appoi ntnent of teachers, the condi-
tions of enploynent of teachers, the health
and hygi ene of students, facilities for 1i-
braries and |l aboratories are all conprised in
matters germane to affiliation of mnority
institutions. These regulatory nmeasures. for
affiliation are for uniformty, efficiency and
excel l ence in educational courses and do not
violate any fundanmental right of the  minority
institutions under Article 30."

Section 51A of the Act which was inmpugned in that case
provided that no menber of the teaching and non-teaching
staff of an affiliated college shall be dismssed, renoved
or reduced in rank except with the approval of the Vice-
Chancellor: Ray, C J. held that the provision could not be
said to be perm ssive regulatory measure inasnuch it con-
ferred arbitrary power on the Vice-Chancellor to take away
the
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right of the minority institutions. It could not, therefore,
be applied to minority institutions. Section 52A of the Act
contenplated reference of any dispute connected with the
conditions of service, between the governing body and any
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menber. of the teaching and non-teaching staff of an affili-
ated college to an Arbitration Tribunal consisting of one
menber nom nated by the governing body, one nenber noni nated
by the affected nmenber and an unpire appointed by the Vice-
Chancel lor. This provision was also held to be inapplicable
to mnority institutions as the references to arbitration
woul d introduce an area of litigious controversy in educa-
tional institutions and displace the donestic jurisdiction
of the governing body. Jagannohan Reddy, J. speaking for
hinmself and Alagiri Swam, 3., agreed with the conclusions
of Ray, C J. and nade sonme observations of his own. He
observed
"The right under Art. 30 cannot be exercised
in vacue. Nor would it be right to refer to
affiliation or recognhition as privil eges
granted by the State. In a denbcratic system
of Government with enphasis an education and
enl'i ghtenment of \its citizens, there nust be
el enents which give protection to them The
nmeani ngful exercise of the right under Art.
30(1) would and rmust necessarily i nvol ve
recogni ti on of the secul ar education inparted
by the mnority institutions wthout which the
right - will be a mere husk. This Court has so
far /consistently struck down all attenpts to
nake affiliation or recognition on terns
tentanount to surrender of its rights under
Art.  30(1) as abridging or taking away those
rights. Again as without affiliation there can
be no neani ngful exercise of the right wunder
Art. 30(1), theaffiliation to be given should
be consistent wth that right, nor can it
indirectly try to achieve what it ' cannot
directly do."
Khanna, J. pointed out, "The idea of giving special fights
to the minorities is not to have akind of a privileged or
panpered section of the population but to give to the m nor-
ities a sense of security and a feeling of confidence."
Later dealing wth the 'scope’ and ’'anbit’ of “the right
guaranteed by Art. 30(1), he said:
"The cl ause confers a right on all minorities,
whether they are based on religion or lan-
guage, to establish and adm ni ster educati onal
institutions of their choice. The right con-
ferred by the clause is in absolute terms and
i s not subject
259
to restrictions as in the case of rights
conferred by Article 19 of the Constitution
The right of the mnorities to admnister
educational institutions does not, —however,
prevent the naking of reasonable regulations
in respect of those institutions, The regula-
tions have necessarily to be nmade in the
interest of the institution as a mnority
educational institution. They have to be so
designed as to nmake it an effective vehicle
for inparting education. The right to adminis-
ter educational institutions can plainly not
include the right to naladmnister. Regula-
tions can be nmade to prevent the housing of an
educational institution in unhealthy surround-
ings as also to prevent the setting up or
continuation of an educational institution
without qualified teachers. The State can
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prescribe regulations to ensure the excell ence
of the institution. Prescription of standards
for educational institutions does not mlitate
against the right of the minority to admnis-
ter the institutions. Regulations nade in the
true interests of efficiency of instruction
di sci pline, health. sanitation, norality,
public order and the |like may undoubtedly be
i mposed. Such regulations are not restrictions
on the substance of the right which is guaran-
teed: they secure the proper functioning of
the institution, in matters educational (see
observations of Shah J. in Rev. Sidhajbha
Sabhai, supra p. 850). Further, as observed by
H dayatullah CJ., in the case of very Rev.
Mot her ~ provincial (supra) the standards con-
cern  the ~body politic and are dictated by
consi derations of « the advancenment of the
country and its people. Therefore, if univer-
sities establish syllabi for exam nations they
must be followed, subject however to specia
subj ects whichthe institutions may seek to
teach, and to a certain extent the State may
al so regul ate the conditions of enploynent of
teachers and the health and hygi ene of stu-
dent's. / Such regul ations do not bear directly
upon managenent as such - al though they may
indirectly affect it. Yet the right of the
State to regul ate education, educati ona
standards and allied matters cannot be deni ed.
The mnority institutions cannot be allowed to
fail below the standards of excellence expect-
ed of educational institutions, or under the
gui se of exclusive right-of mnmanagenment, to
decline to followthe general pattern. ‘Wile
t he management nust be left to them they may
be conpelled to keep in step with others.
260

It is, in my opinion, permissible to
make regulations for ensuring the regular
payment of salaries before a particular date
of the nonth. Regul ations may well provide
that the funds of the institution should be
spent for the purposes of education or for the
betterment of the institution and not for
ext raneous purposes. Regul ations may al so
contain provisions to prevent the diversion of
funds of institutions to the pockets of those
i ncharge of nanagenent or their enbezzl enent
in any other manner. Provisions for audit of
the accounts of the institution “would be
perm ssi ble regul ati on. Likew se, regulations
may provide that no antinational activity
woul d be permitted in the educational institu-
tions and that those enployed as nenbers  of
the staff should not have been guilty of any
activities against the national i nterest.
Mnorities are as much part of the nation as
the mgjority, and anything that inpinges upon
nati onal interest nust necessarily in its
ultimate operation affect the interests of al
those who inhibit this vast land irrespective
of the fact whether they belong to the ngjori-
ty or minority sections of the population. It
is, therefore, as nmuchin the interest of
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Dealing wth
educati ona
over the teac

However, Khan

mnorities as that of the majority to ensure
that the protection afforded to mnority
institutions is not used as a cloak for doing
sonmething which is subversive of nationa

interests. Regul ations to prevent antinationa

activities in educational institutions can

therefore, be considered to be reasonable.

A regulation which is designed to
prevent nmal administration of an educationa
institution cannot be said to offend clause
(1) of article 30. At the sane tine it has to
be ensured that under the power of rmaking
regul ations  nothing is done as would detract
from the character of the institution as a
mnority ~educational institution or whi ch
woul d i npi nge upon the rights of the mnori-
ties to establish and admi nister educationa
institutions of their choice. The right con-
ferred by article 30(1) is intended to be rea
and effective and not a nere pious and ab-
stract sentinment; it is a pronmse of reality

and not a teasing illusion. Such a right
cannot ~be allowed to be whittled down by any
measure nmasquerading as a regulation. As

observed” by this Court in the case of Rev.
Si dhaj bhai Si ngh (supra, regulations which may
lawfully be inposed either by | egislative or
executive action as a condition of receiving
grant or_of recognition
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nmust be directed to making the institution
while retaining its character as mnority
institution effective as an educational \insti-
tution. Such regul ation nust satisfy 'a dua
test-the test of reasonabl eness, and the test
that it is regulative of the educationa
character of the institution and is conducive
to naking the institution an effective vehicle
of education for the mnority comunity or
O her persons who resort to it."

the right of the managenent of a mnminority
institution to exercise disciplinary contro
hers, he observed:

"Al t hough disciplinary control over the teach-
ers of a mnority educational ~institution
would be with the governing council, ~ regul a-
tions, in my opinion, can be nade for ensuring
proper conditions of service of the teachers
and for securing a fair procedure in the
matter of disciplinary action against the
teachers. Such provisions which are

cal cul ated to safeguard the interest of teach-
ers would result in security of tenure and
this inevitably attract conpetent persons for
the posts of teachers. Such a provision would
also elimnate a potential cause of frustra-
tion anongst the teachers. Regulations nmade
for this purpose should be considered to be in
the interest of mnority educational institu-
tions and as such they would not violate
article 30(1)."
na, J. held that Section 51A which gave bl anket

power to the Vice-Chancellor to veto the disciplinary action

of the manag
the nomnatio

ement body and section 52A which provided for
n of an unpire by the Vice-Chancellor were both
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obj ecti onabl e.

It is inmportant to note here that what was

consi dered objectionable in Section 52A was not the provi-
sion for an Arbitration Tribunal but the right given to the
Vi ce-Chancellor to nominate the Unpire. The Learned Judge

sai d:

"It may also be stated that there is nothing
objectionable to selecting the nethod of
arbitration for settling major disputes con-
nected with conditions of service of staff of
educational institutions. It may indeed be a
desi deratum What is objectionable, apart from
what has been nentioned above, is the giving
of the power to the ViceChancellor to nom nate
the Unpire. Normally in such dis-
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putes there  would be hardly any agreenent
between the arbitrator nonminated by the gov-
erning body of the institution and the one
nom nated by the concerned nenber of the
staff. The result would be that the power

woul d vest for all intents’ and purposes in
the noni nee of ‘the Vice Chancellor to decide
all disputes between the governing body and

the nmenber of the staff connected wth the
latter’ s conditions of service. The governing
body would thus be hardly in a position to
take any effective disciplinary action agai nst
a nmenber of the staff. This nust cause an
inroad in the right of the governing body to
adm ni ster the  institution. Secti on 52A
shoul d, therefore, be held to be violative of
article 30(1) so far as mnority educationa

institutions are concerned."

Mat hew, J. speaking for hinself and Chandrachud, 'J. ob-

served:

Agai n he said:

"I'n considering the question whether a regul a-
tion inmposing a condition subserves the pur-
pose for which recognition or affiliation is
granted, it 1is necessary to have regard to
what regul ati on the appropriate authority may
make and imnpose in respect of an educati onal
institution established and admnistered by a
religious mnority and receiving to recogni-

tion or aid. Such an institution wll, ~ of
course, be subject to the general laws of the
land like the |aw of taxation,” law relating

to sanitation, transfer of property, or regis-
tration of docunents, etc., because they are

laws affecting not only educational institu-
tions established by religious mnorities but
also all other persons and institutions. It

cannot be said that by these general |aws, the
State in any way takes away or abridges the
ri ght guaranteed under Article 30(1). Because
article 30(1) is couched in absolute terns, it
does not follows that the right guaranteed is
not subject to regulatory |aws which woul d not
ampunt to its abridgenment. It is a total
m sconception to say that because the right is
couched in absolute terns, the exercise of the
ri ght cannot be regulated or that every regu-
lation of that right would be an abridgenent
of the right."

"The question to be asked and answered is
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whet her the particular neasure is regulatory
or whether it crosses the
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zone of permissible regulation and enters the
f or bi dden territory of restrictions or
abridgenent. So, even if an educational insti-
tution established by a religious or I|inguis-
tic minority does not seek recognition, affil-
iation or aid, its activity can be regulated
in various ways provided the regulations do
not take away or abridge the guaranteed right.
Regul ar tax neasures, econom c regulations,
social welfare Ilegislation, wage and hour
legislation and simlar neasures nmay, of
course have sone effect upon the right under
article 30(1).  But where the burden is the
same as that borne by others engaged in dif-
ferent forns of activity, the simlar inpact
on the right seens clearly insufficient to
constitute an-abridgenent, if an educationa
institution established by a religious ninori-
ty seeks no recognition, affiliation or aid,
the state nmay have no right to prescribe the
curriculum~ syllabi or the qualification of
t he teachers.

We find it inpossible to subscribe to
the  proposition that State necessity is the
criterion for deciding whether a regulation
i mposed . on an educational institution takes
away or -abridges the right under Article
30(1): Ifa legislature can inpose any regul a-
tion which it thinks necessary to protect what
inits viewis in the interest of the State or
society, the right under Article 30(1) wll
cease to be a fundamental right. It sounds
par adoxi cal that a right which the Constitu-
tion makers wanted to be absolute can be
subjected to regulations which need only
sati sfy the nebul ous and elastic test of state
necessity. The very purpose of —incorporating
this right in Part 11l of the Constitution .in
absolute terms in marked contrast wth the
other fundanental fights was to wthdraw it
fromthe reach of the majority. To subject the
right today to regulations dictated by the
protean concept of state necessity -as con-
ceived by the majority would be to subvert the
very purpose for which the right” was given."

The | earned Judge al so pointed out that where besi des recog-
nition or affiliation, an educational institution conducted
by a religious mnority is granted aid, further regulations
for ensuring that the aid is utilized for the purpose for
which it is granted woul d be pernissible. "The heart of the
matter” said the |learned Judge. "is that no educationa

institution established by a religious or linguistic mnori-
ty can claimtotal imunity fromregul ations by the |egisla-
ture or the university if it
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wants affiliation or recognition; but the character of the
perm ssi ble regul ations nmust depend upon their purpose. As
we said, such regulations will be pernmissible if they are
rel evant to the purpose of securing or pronoting the object
of recognition or affiliation.” Referring to Section 51A
Mat hew, J. said that uncanalized power without any guideline
to wthhold approval would be a direct abridgenent of the
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right of the managenent to disniss or renbve a teacher or
inflict any other penalty after conducting an enquiry. He,
however, took care to point out that it would be open to the
State in the exercise of its regulatory power to require
that before the services of a teacher are term nated, he
shoul d be given an opportunity to be heard in his defence.
The objection was to the bl anket power given to the Vice-
Chancellor without any guideline as to the manner of its
exercise. Referring to Section 52A, the |earned Judge felt
that it subserves no purpose and would lead to needless
interference with the day-to-day managenent of the institu-
tion. Every petty dispute raised by the teaching or non-
teaching staff would have to be referred to arbitration if
it seemed to touch the service conditions. "Arbitration, not

in parting education, will becone the business of education-
al institutions", said thelearned Judge. Beg, J. and Dwi ve-
di, J. who appeared to constitute the mnority delivered

separate opinions and it is sufficient to say that both of
them uphel'd the vires of Section 51A and Section 52-A
In Al Saints H gh School etc. v. The Governnment of

Andhra Pradesh, A 1. R 1980 SC 1042. Chandrachud, C J. after

referring to several earlier decisions of the Court said,
These decisions show that while the right of
the religious and linguistic mnorities to
establish and adm nister educational institu-
tions /of their choice cannot. be interfered
with, 'restrictions by way of regulations for
the purpose of ensuring educational standards
and mai ntai ning the excell ence thereof can be
val i dl y prescribed. For maintaining education-
al standards of an institution, it .is neces-
sary to ensure that it is conpetently staffed.
Condi tions of service which prescribe m ninum
qualifications for the staff, their pay scales
their entitlenent to other benefits of service
and the |aying down of safeguards which nust
be observed before they are renpbved ‘or dis-
mssed from service or their services are
terminated are all permssible neasures of a
regul atory character."
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Section 3(1) of the inmpugned Act in that case provided that
no teacher enployed in any private educational institution
shall be dismssed, renoved or reduced in rank nor his

appoi ntnent otherwise terminated except ~with the prior
approval of the conpetent authority. The —provision was
struck down on the ground that it gave wi de and untramel | ed
di scretion to interfere wth the managenent’s right to
dism ss, renove, reduce in rank or otherw se termnate the
teacher’s services. However Section 3(3) (which provided
that no teacher shall be placed under suspension except when
an inquiry into the gross msconduct of such teacher was
contenpl ated) was upheld as not violative of Article 30(1)
of the Constitution. Chandrachud, C J. observed that the
provision was founded so patently on plain reason that it
was i npossible to construe it as an invasion of the right to
administer an institution, unless that right carried with it
the right to nmaladnminister. Section 4 of the Act nmade a
provision for an appeal against an order of dismssal

renoval, reduction in rank or otherwise termnation of
appoi ntnent or alteration to the teacher’s disadvantaged of
pay or allowances or any other conditions of service. This
provision was also struck down as unconstitutional as it
gave a right of appeal both on fact and | aw thereby throw ng
open the order of the managenent to the Unguided scrutiny
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and wunlimted review of the appellate authority. Section 8
required the nmanagenent to obtain prior approval of the
conpetent authority if retrenchnent of teacher rendered
necessary by any order of the Governnent relating to educa-
tion or course of instruction or any other mtter. This
provi sion was upheld as valid. Section 7 which provided that
the pay and allowances of a teacher shall be paid on or
bef ore such day of a nonth in such manner and by or through
such authority as may be prescribed was held to regulatory
in character. Fazal Ali, J. after quoting in extenso from
the wearlier judgnents of the Court and culling out the
principles which according to himenerged fromthe earlier
deci si ons say,
"It is, therefore, open to the Governnent or
the University to frane rules and regulations
governing the conditions of service of teach-
ers in order to secure their tenure of service
and to appoint a high authority armed wth
sufficient guidance to see that the said rules
are not vitiated or the menbers of the staff
are not arbitrarily treated or innocently
victimsed. In such a case the purpose is not
to interfere with the internal adm nistration
or autonony of the institution but it is
nerely to inprove the excellence and efficien-
cy of /the education because a really good
education can be received only-if the tone and
tenmper of the teachers are
266
so flamed as to make themteach the students
Wth devotion —and dedication and put them
above all controversy. But while setting up
such an authority care nust be taken to see
that the said authority is not given '@ bl anket
and uncanal i sed and arbitrary powers so as to
act at their own sweet will ignoring the very
spirit and objective of the institution. It
would be better if the authority concerned
associ ates the nmenbers of the governing body
or its nominee in its deliberation so0 as to

instil confidence in the founders of the
institution or the commttees constituted by
them"

Fazal Ali, J. held that Section 3(2) was violative of Arti-
cle 30(1) of the Constitution and woul d have no ~application
to mnority institutions. He was of the view that ~ Section
(3), Sub-section (3), sub-clauses (a) and (b) ~were also
violative of Article 30(1) of the Constitution. The provi-
sion for an appeal in Section 4 and the provision against
retrenchnent contained in Section 6 were both held to be
i napplicable to mnority institutions. Section 7 was_ upheld
as innocuous. Kailasam J. after referring to the ‘earlier
cases stated as follows:--
"A reading of the decisions referred to above
nmakes it clear that while the right to estab-
lish and adnminister a mnority institution
cannot be interferred with restrictions by way
of regulations for the purpose of naintaining
the educational standards of the institution
can be validly inposed. For maintaining the
educational standard of the institution as a
whole it is necessary to ensure that it 1is
properly staffed. Conditions inposing t he
m ni mum qual i fications of the staff, their pay
and ot her benefits, their service conditions,
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the inposition of punishment wll all be
covered and regul ations of such a nature have
been held to be valid. In the case of institu-
tions that receive aid it is the duty of the
CGovernment who grants aid to see that the
funds are properly utilised. As the CGovernnent
pays for the staff it is their bounden duty to
see that well-qualified persons are selected,
their pay and other enolunents are guaranteed
and service conditions secured. So far as the
institutions receiving aid are concerned if
the regulations are nmade for the purpose of
safeguarding the rights of the staff the
validity cannot be questioned as long as the
regul ations do not discrininate the mnority
institution —on  the ground of religion or
| anguage. "
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Kail asam /1. was of ‘the view that the whol e of section 3 was
valid. There were sufficient guidelines indicated in the Act
for the exercise of the powers under Section 3(1) and (2).
Sections 3(3)(a)(b) and 3(4) were intended to safeguard the
teachers from suspension for unduly Iong periods w thout
there being an enquiry into gross m sconduct and could not
be said to interfere with the right of admnistration of the
private institutions. Wth regard to Section 3(4) the
| earned Judge said it was purely regulatory. Sections 6 and
7 were al so uphel d.

Thus, there, now, appears to be a general and broad
consensus about the content and di mension of ‘the Fundarenta
Ri ght guaranteed by Article 30(1) of the Constitution. The
right guaranteed to religious and linguistic mnorities by
Art. 30(1) is tw fold, to establish and to admnister
educational institutions of their choice. The key to the
Article lies in the words "of ‘their own choice". These words
indicate that the extent of the right is to be determ ned,
not with reference to any concept of State necessity and
general societal interest but with reference to the educa-
tional institutions thenselves, that is, with reference to
the goal of making the institutions "effective vehicles of
education for the mnority community or other persons who
resort to them. It follows that regul atory measures which
are designed towards the achi evenent of the goal of ~naking
the minority educational institutions effective instrunents
for inparting education cannot be considered to inpinge upon
the right guaranteed by Article 30(1) of the Constitution
The question in each case is whether the particular neasure
is, inthe ultimte anal ysis, designed to achi eve such goal
Wthout of course nullifying any part of the right of / man-
agenent in substantial measure. The provisions enbodied in
Sections 8 to 11 of the Del hi Schools Education Act-may now
be rmeasured al ongsi de the Fundamental Ri ght guaranteed by
Article 30(1) of the Constitution to determ ne whether any
of them inpinges on that fundanmental right. Some |I|ike or
anal ogous provisions have been considered in the cases to
which we have referred. Wiere a provision has been consid-
ered by the N ne Judge Bench in Ahnedabad St. Xaviers Col -

lege v. State of Gujarat (supra), we will naturally adopt
what has been said therein and where the N ne Judge Bench is
silent we will have recourse to the other decisions.

The principal controversy between the parties centred
around Section 10 which requires that "the scal es of pay and
al  owances, nedical facilities, pension, gratuity, provident
fund, and other prescribed benefits of the enployees of the
recogni sed private school shall not be less than these of
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priate authority". The subnission on behalf of the respond-
ents was that the right to appoint nenbers of staff being an
undoubted ri ght of the nanagenment and the right to stipulate
their salaries and all owances etc. being part of their right
to appoint, such right could not be taken away from the
nmanagenent of a mnority institution. The | ear ned
Solicitor-General very fairly stated before us that there
was no case in which it had been held that the right to pay
what ever salaries and all owances they liked and stipulate
what ever conditions they |iked was part of the right to
adm nister the mnority institutions under Article 30(1) of
the Constitution. On the other hand as we shall inmediately
poi nt out there are observations to the contrary.

In the N ne Judge Bench case, Ray, CJ. and Pal ekar, J.
as we have al ready seen, expressed the view that the condi-
tions of  enployment of teachers was a regulatory neasure
conducive to uniformty, efficiency and excellence in educa-
tional courses and did not violate the fundamental right of
the mnority institutions wunder Article 30. Jagannphan
Reddy, J. and Alagiriswan, J. who agreed with the conclu-
sions of Ray, CJ. did not say anything expressly about
sal ary, allowances  and other conditions of enploynment of
teachers. Khanna, 'J. expressed the viewthat to a certain
extent the State may al so regul ate the conditions of enploy-
nment of teachers and added that it would be permissible to
make regul ations for ensuring the regular paynent of sal-
aries before a particular dateof the nonth.  The latter
statenment of Khanna, J., it was a contended for the respond-
ents, limted the extent of the right of the State. to
regul ate the conditions of enploynent of teachers. W cannot
agree with this contention. The statement that the State may
make regul ations for ensuring the regular paynent of sal-
aries before a particular date of the nonth was in addition
to what was said earlier that to a certain extent the State
may al so regul ate the conditions of enploynment of teachers.
In fact, while dealing with the question of disciplinary
control, Khanna, J., also said that provisions calculated to
saf eguard the interest of teachers would result in security
of the tenure and that would inevitably attract ~ conpetent
persons for the posts of teachers. The sane thing may be
said about better scales of pay and decent conditions of
service. Mathew, J. with whom Chandrachud, J. agreed also
i ndi cated that econom c regul ations, social-welfare |egisla-
tion, wage and hour |egislation and simlar nmeasures, where
the burden was the sane as that borne by others would not be
consi dered an abridgement of the right guaranteed by Article
30(1). Thus, we see that nost of the |earned Judges who
constituted the N ne Judge Bench were inclined to the view
that prescription of conditions of service which woul d. have
the effect of attracting better
269
and conpetent teachers woul d not be considered violative  of
the fundanmental right guaranteed by Article 30(1) of the
Constitution. That would rightly be so because the nere
prescription of scales of pay and other conditions of serv-
ice would not jeopardise the right of the managenent of
mnority institutions to appoint teachers of their choice.

The excel |l ence of the instruction provided by an insti-
tution would depend directly on the excellence of the teach-
ing staff, and in turn, that woul d depend on the quality and
the contentment of the teachers. Conditions of service
pertaining to mninmumaqualifications of teachers, their
salaries, allowances and other conditions of service which
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ensure security, contentnent and decent living standards to
teachers and which will consequently enable themto render
better service to the institution and the pupils cannot
surely be said to be violative of the fundamental right
guaranteed by Art. 30(1) of the Constitution- The managenent
of a mnority Educational institution cannot be permtted
under the guise of the fundanental right guaranteed by Art.
30(1) of the Constitution, to oppress or exploit its enploy-
ees any nore than any other private enpl oyee. Oppression or
exploitation of the teaching staff of an educational insti-
tution is bound to lead, inevitably, to discontent and
deterioration of the standard of instruction inparted in the
institution affecting adversely the object of naking the
institution an effective vehicle of education for the mninor-
ity community or other persons who resort to it. The nmanage-
ment of mnority institution cannot conplain of invasion of
the fundanental right to administer the institution when it
denies ~the nenbers of its staff the opportunity to achieve
the very object of Art. 30(1) which is to nake the institu-
tion an effective vehicle of education.

Apart- fromthe | earned Judges who constituted the Nine
Judge Bench, other |earned Judges have also indicated the
same view. In the |eading case of the Kerala Education Bill,
the Constitution Bench observed that, as then advised, they
were prepared to treat the clauses which were designed to
give protection and security to the ill paid teachers who
were engaged in rendering service to the nation as perm ssi-
ble regulations. The observations were no doubt nade in
connection with the grant of aidto educational institutions
but that cannot make any difference since, aid, as we have
seen, cannot be nade conditional on the surrender. of the
right guaranteed by Article 30(1). InState of Kerala v.
Mot her Provincial, (supra), it was said that to a certain
extent the State may regul ate conditions of enployment of
teachers. In Al Saints H gh School. v. Government of Andhra
Pr adesh,
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Chandrachud, C.J., expressly stated that for the naintenance
of educational standards of an institution it was necessary
to ensure that it was conpetently staffed and therefore,
conditions of service prescribing mninumqualifications for
the staff, their pay-scales, their entitlement other bene-
fits of-service and the safeguards which nust be observed
before they were renoved or disnissed fromservice or their
services term nated were perm ssi ble neasures of a regul at o-
ry character. Kailasam J. expressed the same view in al nost
identical |anguage. W, therefore, hold that Section 10 of
the Del hi Education Act which requires that the scales of
pay and all owances, nedical facilities, pension, gratuity,
provi dent fund and ot her prescribed benefits of the enpl oy-
ees of a recognised private school shall not be less than
those of the enployees of the corresponding status in
schools run by the appropriate authority and which further
prescri bes the procedure for enforcenent of the requirenent
is a permssible regulation ained at attracting conpetent
staff and consequently at the excellence of the educationa
institution. It is a permissible regulation which in no way
"detracts from the fundanental right guaranteed by Art.
30(1), to the mnority institutions to administer their
educational institutions. Therefore, to the extent that
Section 12 makes Section 10 inapplicable to unaided mnority
institutions, it is clearly discrinnatory.

Section 8(1) nerely enpowers the Adnministrator to mnake
rul es regul ating the mnimum qualifications for recruitnent,
and the conditions of service of recogni sed private schools.
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Section 8(1) 1is innocuous and in fact Section 13 which
applies to unaided mnority schools is alnpbst on the sane
lines as Section 8(1). The objection of the respondents is
really to Section 8(2), 8(3), 8(4) and 8(5) whose effect is
(1) to require the prior approval of the Director for the
di smssal, renoval, reduction in rank or other termnation
of service of an enployee of a recognised private school
(2) to give a right of appeal to a Tribunal consisting of a
si ngl e menber who shall be a District Judge or who has held
an equivalent judicial office, (3) to require prior approva
of the Director if it is proposed to suspend an enployee
unl ess i mmedi ate suspension i s necessary by reason of the
gross nmisconduct of the enployee in which case the suspen-
sion shall remain in force for not nore than 15 days unless
approval of the Director is obtained in the mean while. In
the Ni ne Judge Bench case Ray, C.J. and Pal ekar, J. took the
vi ew that Section 51A of 'the CGujarat Act which provided that
no nenber of the staff of an affiliated college shall be
di sm ssed, renoved or reduced in rank except with the ap-
proval of the Vice-Chancellor was violative of Article 30(1)
as it conferred arbitrary power on the Vice-Chancellor to
take away rights of the nminority institutions. Sim-
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larly, Section 52A which contenplated reference of any
di spute connected’ with conditions of service between the
governi ng body and any nmenber of the staff to an Arbitration
Tri bunal consisting of one nenber nonminated by the governing
body, one nenber nominated by the nenber of the staff and an
unpi re appointed by the Vice Chancellor was also held to be
violative of Article 30(1). It was said that this  provision
woul d introduce an area of litigious controversy in educa-
tional institutions and displace the donestic jurisdiction
of the managenent. Jagannobhan Reddy, J. and Al agiriswam,
J., agreed with the conclusions of Ray, C.J. Khanna, J.
thought that the bl anket power given by Section 51Ato the
Vice-Chancellor to veto the disciplinary action and the
power given by Section 52A to the Vicechancellor to nom nate
an unpire were both objectionable, though he observed that
there was nothing objectionable in selecting the nethod of
arbitration for settling mjor disputes. Mathew, J., also
objected to the blanket power given to the Vice-Chancellor
by Section 51A. He also thought that Section 52A was too
wide and permtted needless interference in day-to-day
affairs of the institution by providing for arbitration in
petty disputes also. Keeping in mnd the views of the sever-
al learned Judges, it becones clear that Section 8(2) nust
be held to be objectionable. Section 8(3) provides for an
appeal to the Tribunal constituted under Section 11, . that
is, a Tribunal consisting of a person who has held office as
a District Judge or any equivalent judicial office/ The
appeal is not to any departnmental official but to a Tribuna
manned by a person who has held office as a District | Judge
and who is required to exercise his powers not arbitrarily
but in the same manner as a court of appeal under the Code
of Civil Procedure. The right of appeal itself is confined
to a limted class of cases, nanely, those of disnissal
renoval or reduction in rank and not to every dispute be-
tween an enpl oyee and the managenent. The linmted right of
appeal, the character of the authority constituted to hear
the appeal and the manner in which the appellate power is
required to be exercised nake the provision for an appea
perfectly reasonable, in our view. The objection to the
reference to an Arbitration Tribunal in the N ne Judge Bench
case was to the wi de power given to the Tribunal to enter-
tain any nmanner of dispute and the provision for the ap-
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poi ntnent of unpire by the Vice-Chancellor. Those defects
have been cured in the provisions before us. Simlarly, the
provision for an appeal to the Syndicate was considered
objectionable in State of Kerala. v Mther Provincial
(supra), as it conferred the right on the university.

Section 8(4) would be inapplicable to mnority institu-
tions if it had conferred bl anket power on the Director to
grant or withhold
272
prior approval in every case where a managenment proposed to
suspend an enpl oyee but we see that it is not so. The nan-
agenent has the right to order inmedi ate suspension of an
enpl oyee in case of gross msconduct but in order to prevent
an abuse of power by the nanagenent a safeguard is provided
to the enployee that approval should be obtained within 15
days. The Director is also bound to accord his approval if
there are adequate and reasonabl e grounds for such suspen-
sion. The provision appears to be em nently reasonable and
sound and the answer to the questionin regard to this
provision is directly covered by the decision in All Saints
H gh School, where Chandrachud, C J. and Kailasam J. upheld
Section 3(3) (a) of the Act inpugned therein. W my also
mention that in that case the right of appeal conferred by
Section 4 of the Act was al so uphel d. How necessary it is to
afford sone neasure of protection to enployees, wthout
interfering with the managenent’s right to take disciplinary
action, is illustrated by the action taken by the managenent
in this very case agai nst sone of the teachers. These teach-
ers took part along with othersina 'silent march’, first
on April 9, 1986 and again on April 10, 1986, despite warn-
ing by the principal. The march was during the break when
there were no classes. There were no speeches, no chanting
or shouting of slogans, no violence and no disruption of
studi es. The behavi our of the teachers appears to have been
orderly and exenplary. One would have thought that the
teachers were, by their silent and-dignified protest, set-
ting an exanpl e and the soundest of precedents to follow to
all agitators everywhere. But instead of synpathy and appre-
ciation they were served with orders of inmediate suspen-
sion, sonething which would have never happened if all the
provi sions of Section 8 were applicable to the institution:

Thus, Sections 8(1), 8(3), 8(4) and 8(5) do not encroach
upon any right of mnorities to adnminister their educational
institutions. Section 8(2), however, nust, in view of the
authorities, be held to interfere with such right~ and,
therefore, inapplicable to minority institutions. Section 9
i s agai n i nnocuous since Section 14 which appliesto unaided
mnority schools is virtually on the same lines as Section
9. W have already considered Section 11 while dealing with
Section 8(3). W nust, therefore, hold that Section 12 which
nmakes the provisions of Chapter |V inapplicable to- unaided
mnority schools is discrimnatory not only because it nakes
Section 10 inapplicable to minority institutions, but  also
because it makes sections 8(1), 8(3), 8(4), 8(5), 9 and 11
i napplicable to wunaided mnority institutions. That the
Parlianment did not understand Sections 8 to 11 as offending
the fundanmental right guaranteed to the mninorities under
Article 30(1) is
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evident from the fact that Chapter IV applies to aided
mnority institutions and it cannot for a nonent be suggest-
ed that surrender of the right under Article 30(1) is the
price which the aided mnority institutions have to pay to
obtain aid fromthe Governnent.

The result of our discussion is that Section 12 of the
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Del hi  School Education Act which nmakes the provisions of
Chapter |1V inapplicable to unaided mnority institutions is
discrimnatory and void except to the extent that it nakes
Section 8(2) inapplicable to unaided minority institutions.
We, therefore, grant a declaration to that effect and direct
the Union of India and the Delhi Administration and its
officers, to enforce the provisions of Chapter 1V (except
"Section 8(2) in the manner provided in the Chapter in the
case of the Frank Anthony Public School. The management of
the school is directed not to give effect to the orders of
suspensi on passed agai nst the nenbers of the staff.

After the arguments of both sides were fully heard, Shri
Sushi |l Kumar who appeared for the institution along with M.
Ant hony subnitted that according to the instructions of the
Counci|l for the Indian School Certificate Exam nation, "the
staff must be paid salaries and all owances not |ower than
those paid in conparabl e to Government schools in the State
i n which the school is |ocated" and in view of this instruc-
tion it was not necessary for us to go into the question of
the applicability of Section 10 to minority institutions. W
do not attach any significance to thi's |ast mnute, desper-
ate submission. It is not clear whether the instruction is a
condition inposed by the Council pursuant to S. 10 of the
Del hi  School Education Act. There is no way by which the
staff can seek to/enforce the instruction. Nor is the in-
struction of any relevance since it is not the case of the
respondents that the institution is paying or is agreeable
to pay the scales of pay stipulated in the instruction

W nust refer to the subm ssions of M. Frank Anthony
regarding the excellence of the institution and. the fear
that the institution may have to close down if they have to
pay hi gher scales of salary and all owances to the nenbers of
the staff. As we said earlier the excellence of the institu-
tion is largely dependent on the excellence of the teachers
and it is no answer to the demand of the teachers for higher
salaries to say that in view of the high reputation  enjoyed
by the institution for its excellence, it is unnecessary to
seek to apply provisions like Section 10 of the Del'hi Schoo
Education Act to the Frank Anthony Public School. On the
ot her hand, we should think that the very contribution made
by the teachers to earn for the institution the
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hi gh reputation that it enjoys should spur the nmanagenent to
adopt at |east the sane scal es of pay as the other institu-
tions to which Section 10 applies. Regarding the fear ex-
pressed by Shri Frank Anthony that the institution my have
to close dowmn we can only hope that the managenent will do
nothing to the nose to spite the face, nerely to ’put. the
teachers in their proper place’. The fear expressed by the
nmanagenent here has the sane ring as the fear expressed
i nvariably by the managenment of every industry that disas-
trous results would follow which may even lead to the ' cl os-
ing down of the industry if wage scal es are revised.

S R Peti tion
al | oned.
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