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These appeal s-are directed agai nst orders passed by
| earned Division Bench of the Hi gh Court of Bombay dated
Sept enber 4, 1997 and Septenber 8, 1999.

Initially a wit petition was filed before the Hi gh Court of
Bonbay by way of public interest litigation by the residents of
Sal i sbury park and persons living around that area chall enging the
notification dated February 12, 1993 whereby an area adneasuring
1.50 acres of |land was de-reserved from pl ot No. 438 of Salisbury
Park within the Municipal Iimts of Pune which was reserved as a
garden in the devel opnment plan. In order to pronote ecol ogy and to
have congeni al environnment, a devel opment plan was prepared on
August 15, 1986 for Pune city under the erstwhile provisions of the
Bonbay Town Pl anning Act, 1954 and that devel opnent plan was
carried out under the Maharashtra Regi onal and Town Pl anni ng Act,
1966 ( hereinafter to be referredto as the "1966 Act" ) where under
on Septenber 18, 1982 a draft devel opnent plan was published by
the Munici pal Corporation of Pune purported to be under Section
26(1) of thel966 Act. In that devel opment plan Pl ot Nos. 437 & 438
were earnmarked for the purposes of park and garden. This draft
devel opnent plan was ultimately finalized and sanctioned on January
5, 1987. The present controversy centres around Pl ot No.438 and
this plot originally belonged to respondent No.3. She did not object to
the reservation of the plot for the garden. In Decenber 1986, this plot
was purchased by respondent Nos.4 to 10 in the wit petition
(appellants herein) at a throw away price. These respondent Nos. 4
to 10 then initiated a proposal for de-reserving this plot before the
Government. Government of Maharashtra after hearing the Pl anning
authority and on receiving report fromthe Minicipal Corporation of
Pune that they are not in a position to acquire this plot of land for
garden , de-reserved the plot by the aforesaid i npugned notification
This was chall enged by a public interest litigation contending that
once the land is earmarked for a particular purpose, nanely to
pronot e environnental exigencies, the sanme cannot be de-reserved
to defeat the public purpose. Heavy reliance was placed on a
decision of this Court in the case of Bangal ore Medical Trust vs.
B. S. Muddappa & Ors. reported in (1991) 4 SCC 54. As against this,
| ear ned counsel appearing for the Minicipal Corporation of Pune
submtted that the proposal for de-reservation was nooted by the
Corporation at the behest and on the dictate of the State
CGovernment and it was al so pointed out that the Minicipa
Cor poration of Pune had no financial resources to acquire the
aforesaid land. It was also submitted that the decision rendered by
this Court in the case of Bangal ore Medical Trust (supra) cannot be of
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any assistance to the present controversy as the provisions of the
Bangal ore Devel oprment Authority Act, 1976 are not pari materia with
that of the provisions of the Maharashtra Regi onal and Town

Pl anni ng Act, 1966. It was further pointed out that Section 38-A of the
Bangal ore Devel oprment Authority Act, 1976 creates a conplete

prohi bition for the authority fromselling or otherw se disposing of any
area reserved for the public parks and play grounds. In this
background the Division Bench of the Bonbay Hi gh Court after

hearing argunents cane to the conclusion that an equitabl e device

can be worked out so as to serve the interest of public in general as
well as safeguard the interest of the owners of the plot by putting
certain conditions. A proposal was also nooted that an alternative
pl ot adjacent and suitable be provided for the same purpose as

envi saged in the final developnent plan i.e. park and garden and
possibility may be explored that such a land is available in the vicinity
which will serve the purpose. But no such |and could be found in the
vicinity for the aforesaid purpose. However, finally the H gh Court

t hought of settlenment that the notification be quashed but it deferred
it for a period of two years and within this period the respondent Nos.
4 to 10 (‘appell ants herein) provide necessary area, approximte in
size, suitable for the purposes of garden and park as envisaged in the
Devel opment Plan to the satisfaction of the Planning authority. In
case of failure, the inpugned notification shall stand quashed and set
aside. After that ~-an application seeking clarification of the earlier
order was noved before the High Court. Therein it was contended

that in the order dated Septenber 4, 1997 it was not indicated that
how the applicants should of fer piece of Iand for the purpose of park
and garden in the same vicinity where the plot in question is situated.
This application was disnissed by the Division Bench of the Hi gh

Court and it was observed that the order dated Septenber 4, 1997 is

cl ear and does not call for any clarification as prayed for by the
applicants. It was al so observed that the order dated Septenber 4,
1997 was not challenged during the last two years by the applicants.
Therefore, on the expiry of the period of two years, the order passed
by the Court quashing the notification dated February 12, 1993

became operative and Muni ci pal Corporation of Pune was directed to
proceed accordi ngly. Aggrieved agai nst both these orders i.e. order

dat ed Septenmber 4, 1997 and order dated Septenber 8, 1999 the

present Special Leave Petitions were filed. Leave was granted and

these appeal s were argued at sone | ength before a Bench on

Novenber 9, 2000 and the matters were adjourned at the request of

the parties to sit together and consider the ternms on which a
settlenent could be arrived at between the parties, _again on August

16, 2001 parties sought tine for some agreed solution-of the issue.
When the matters again canme up before this Bench-and it was

noot ed out that sonme solution could be worked out but it coul d not

be worked out and this is how these appeal s have come up for fina

di sposal before us.

The Pl ot No.438 neasuring 1.50 acres of land has a sub-plot 1
to 9. Construction has already been conpleted on sub-plot Nos.4,5,6
& 7. The dispute is with regard to sub-plot Nos.1,2,3 and 8 & 9 on the
plot. Sub-plot Nos.1,2,& 3 are on one side of the road and sub-pl ot
Nos.8 & 9 are on the other side of the road. It was al so pointed out
that adjacent plot No.437 neasuring 2.00 acres was acquired and a
garden was devel oped. It was not disputed that Pl ot No.438 was
ear mar ked as garden in the devel opnent plan in 1966 but it was not
acquired and it remained a private property. It is true that when it
was shown as a garden in the draft devel opnent plan no objection
was raised and final notification declaring this |land as earmarked for
garden was published. It is true that a Devel opnent Plan can be
prepared of a land conprising of a private person but that plan cannot
be inmplenmented till the land belonging to the private person is
acquired by the Planning authority. It is not that the Planning authority
was ignorant of this fact. It acquired some land from Plot No.437 for
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devel opi ng garden but the land from plot No.438 was not acquired

for garden. Therefore, the question is whether the Governnent can
prepare a devel oprment plan and deprive the owner of the land from
using that land ? There is no prohibition of including private land in a
devel opnent plan but no devel opment can be nade on that | and

unl ess that private land is acquired for devel opment. The

Gover nment cannot deprive the persons fromusing their private
property. W quite appreciate the interest of the residents of that
area that for the benefit of the ecology, certain areas should be

ear mar ked for garden and park so as to provide fresh air to the
residents of that locality. In order to provide such anenities to the
residents of the area private | and can be acquired in order to

ef fectuate their public purpose but w thout acquiring the private |and
the CGovernment cannot deprive the owner of the land fromusing that
land for residential purpose. In the present case, it is clear that Plot
No. 438 bel onged to the private person and it was shown as a garden

in the devel opment pl an of 1966. But no effort was nade by the
Muni ci pal Corporation or the Governnent to acquire this plot for the
pur pose of developing it as a garden. Wen it was not acquired for

the purpose of garden, the owner of this land i.e. the appellants
noved the CGovernnent for de-reserving this land and the

CGovernment after resorting to necessary fornalities de-reserved the
 and by the inpugned notification. Al the procedures which were

requi red under the 1966 Act were observed, the notification was

i ssued inviting objections agai nst de-reservation. No objection was
filed by the residents of the area and ultinmately a proposal was put up
bef ore the Municipal Council it also resolved that Municipal Counci
is not in a positionto acquire the |l and because of the financial crunch
and accordingly, the Governnent was intimated. Governnent

accordingly de-reserved it and consequently, issued the inmpugned
notification dated February 12, 1993. Wien finally the notification
cane to be published on February 12, 1993 the residents of the area
woke up and brought about this publicinterest litigation. Section 37 of
the 1966 Act enpowers the Governnent for nodification of the fina

devel opnent plan. It |lays down that where a nodification of any part

of or any proposal nmade in a final Devel opnment plan is of such a
nature that it will not change the character of such Devel opnent plan
the Planning Authority may or when so directed by the State

Government shall within sixty days fromthe date of such direction
publish a notice in the Oficial Gazette and in such other manner as
may be determined by inviting objections and suggestions from any
person with respect to the proposed nodification not |ater than one
month fromthe date of such notice and shall al so serve notice on al
persons affected by the proposed nodification and after giving a
hearing to any such persons, subnmit the proposed nodification wth
amendnments if any, to the State Governnent for sanction and if the

Pl anning authority fails to issue the notice as directed by the State
Governnment, the State Government shall issue the notice, and

thereafter nodification can be issued by the State Government.
Therefore, all the fornalities required under the | aw were conplied
with by the authorities. |In fact, the public spirited persons who have
filed the public interest litigation did not file any objection to the
proposed de-reservation of the area. The Hi gh Court after hearing

both the parties felt persuaded because of the decision rendered by
this Court in the case of Bangal ore Medical Trust (supra). But with
great respect the Division Bench of the High Court of Bonbay did not
exam ne the matter very closely whet her the provisions of the

Bangal ore Devel opment Authority Act, 1976 and that of the

Mahar asht ra Regi onal and Town Pl anning Act, 1966 are pari materia

or not. In the case of Bangal ore Medical Trust, the open space
reserved for park under the devel opment schene was converted in to

a Hospital in favour of a private body by the Devel opment authority at
the instance of the Chief Mnister of the State. Therefore, this Court
exam ned the provisions of the Bangal ore Devel opnent Authority Act,
1976 and after considering all those provisions, this Court held that
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this unilateral act of the Bangal ore Devel opnent Authority at the

i nstance of the Chief Mnister of the State cannot be count enanced.

In that case, the area was reserved for park and pl ay-ground.

Section 38-A of the Bangal ore Devel opment Authority Act, 1976
specifically prohibited that the authority shall not sell or otherw se
di spose of any area reserved for public parks and pl aygrounds and
civic anenities for any other purpose and any disposition so made
shall be null and void. Firstly, there is no such provision under the
Mahar asht ra Regi onal and Town Pl anning Act, 1966 and secondly,

the area which is earmarked for the purpose of park and pl ayground

was not owned by a private person. |In the present case, though the
devel opnent plan has been prepared in the year 1966 and the area

has been earmarked for the purpose of garden but no proceeding for
acquisition of the present plot was ever initiated by the respondent-
Muni ci pal Corporation or by the State Governnent. There is no

prohi bition for preparing the devel opment plan conprising of private

[ and but that plan-cannot be inplenented unless the said private |and
is acquired by the CGovernnment for devel opnent purpose. In the

present case, the area conprising in the plot No.438 belonged to the
appel | ant's and that no steps were taken to acquire the said |and by
the State Governnent or by the Minicipal Corporation of Pune and

the Munici pal Corporati on had already expressed their inability to
acquire that land and therefore, the said | and has been de-reserved
by the State Government. ~ Therefore, the present case has no

senbl ance with that of the Bangal ore Medi cal Trust case (supra).

The question is whether without acquiring the | and can the

Governnent deprive a person of his use of the land ? This in our
opi ni on, cannot be done. It would have been possible for the

Muni ci pal Corporation and the Governnent of Mharashtra to acquire

the land in order to provide civic anmenities. But the land in question
has not been acquired. W are quite conscious of the fact that the
open park and garden are necessary for - the residents of the area.

But at the sane tine we cannot | oose sight of the fact that a citizen is
deprived of his rights wi thout follow ng proper procedure of |law. The
peri od of deferring the quashing of the de-reservation notification for
two years by the H gh Court was perhaps to allow the Government or
the Munici pal Corporation of Pune(to nuster up funds so as to

acquire the same. But earnest hope was frustrated when no step

was taken by the Municipal Corporation. The direction given by the

Hi gh Court of Bonmbay that within this period if the respondents ( the
present appellants ) provide necessary area, approximate in size,
suitable for the purposes of garden and park as envisaged in the

Devel opnent plan to the satisfaction of the Planning authority,
guashi ng and setting aside of the inpugned notification will not be
operative. W fail to understand how can the burden be placed on

the appellants that they should provide suitable area in the /present
locality for using the same as garden or park. Rather, the burden
shoul d have been placed on the Minicipal Corporation or the State
Government instead of putting it on the appellants that they nust
provi de sone space for garden and park. This direction, in our
opi ni on, appears to be wholly misconceived and we set aside the

i mpugned order of the Division Bench. Unfortunately, this direction
was reaffirmed by subsequent order passed on the clarification
application dated Septenber 8, 1999 by the Division Bench and the

Di vi si on Bench has observed that since the period of two years has

al ready expired, therefore, the notification stood quashed and the
Muni ci pal Corporation can proceed in the matter. Since we felt
persuaded to set aside the direction given on Septenber 4, 1997

by the Hi gh Court putting the burden on the appellants, therefore, the
subsequent order passed by the Division Bench on Septenber 8,

1999 al so cannot be sustained. In this connection, our attention was
invited to a recent decision of this Court in the case of Bal akrishna
H Sawant & Ors. vs. Sangli, Mraj & Kupwad City Municipa

Corporation & Ors. reported in 2005 (2) SCALE 420 wherein under

the identical situation under the Maharashtra Regi onal and Town
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Pl anni ng Act, 1966, this Court quashed the reservation in respect of
the I and owned by private person. 1In that case final devel opnent

pl an was published reserving Iand for a H gh School and play ground
owned by the private person. The grievance of the appellant was that
the State had not taken any steps to acquire the land within the
stipulated statutory period, therefore, the reservation had | apsed.

The State Governnment also admtted that the reservation had | apsed

and it had no power to condone the delay. However, the H gh Court

took the view that since the Corporation has taken appropriate steps
to acquire the land in question so as to give effect to the reservation
the sanme cannot be said to have | apsed. The matter came up before

this Court by way of Special Leave petition. The respondent -
Corporation took the stand that the Corporation has no noney for the
construction of the H gh School and play ground and therefore, the

Cor porati on does not need the subject land. In this background, this
Court set aside the order of the H gh Court and quashed the

reservation in respect of the land in question owned by the appell ant
and al |l owed the appeal. Simlar is the position in this case also. Since
the Governnment and the Minicipal Corporation expressed their

inability to acquire the | and because of |ack of funds, the appellants
cannot be deprived of the use of the'land. Therefore, the view taken

by the High Court by the orders dated Septenber 4, 1997 &

Sept ember 8, 1999 cannot be sustained & both are liable to be set

asi de.

However, before parting with the case we nay observe that we
tried to explore the possibility if the Minicipal Corporation is stil
prepared to acquire the land then even at this point of time we can
permt themto acquire the |and keeping in view the larger interest of
ecol ogy and for the anenities to the public of that locality. But |earned
counsel for the Minicipal Corporation expressed i nability of the
Corporation and |ikew se |earned counsel for the State of
Maharashtra. W also asked the counsel for the private respondents
if they can nuster sufficient funds so as to enable the Minicipa
Corporation to acquire the land in question but |earned counsel for
the respondents expressed their inability to do so. Be that as it my,

still we keep it open. In case within six nmonths if the residents of the
locality can raise funds for acquisition of- theland by the CGovernnent,
then it will be open for themto keep this I'and as garden for the

benefit of the locality. But we cannot sustain the present order

passed by the H gh Court of Bonbay. 1In case, the respondents

cannot nuster sufficient funds to acquire the |and wi thin six nonths
fromtoday, in that case, it will be open to the appellants to utilize the
land for residential/ other purpose in accordance with |aw.

In view of our above discussion, we allow these appeal s and
set aside the inpugned orders dated Septenber 4, 1997 in Wit
Petition No.2087 of 1993 and Septenber 8, 1999 in Civil Application

No. 6171 of 1999 in Wit Petition No.2087 of 1993 passed by the
H gh Court of Bonmbay. There will be no order as to costs.




