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This is a public interest litigation in which the
petitioner has prayed for certain reliefs to wundertria
prisoners charged under the Terrorist and Disruptive
Activities (Prevention) Act, 1987 (hereinafter referred to
as 'TADA' ). The petitioner has asked, inter alia, for a
direction that the respondents should file a list of
detentes lodged in jails in different States under TADA and
has asked for a direction for the release of TADA detentes
agai nst whom proper evidence is not wth the prosecuti on and
wher e proper procedure prescribed under lawis not foll owed.

Under orders passed fromtine to tine in this petition
the States of Qujarat, Rajasthan and Maharashtra as wel | as
the Central Government have filed affidavits gi vi ng
information relating to the number of cases under TADA
pending in different Designated Courts in various States of
the country. W have al so been furnished with the Statew se
nunbers of Designated Courts constituted under TADA. In the
affidavit filed on behalf of the Union of India by Shr
A K. Shrivastava, Deputy Secretary to the GCovernnent of
India, Mnistry of Home Affairs, New Delhi, a statenent is
annexed showing |ive cases under TADA and the number of
Desi gnated Courts in different States and Union Territories.
The statenent is as follows:

Sr.Name of the State/UT No. of live cases No. of Desig-

No. under TADA nated Courts
(1) (2) (3) (4)
1 Andhr a Pradesh 1937 61
2. Arunachal Pradesh 15 11
3. Assam 2908 1
4 Bi har 4 35
5 Guj ar at 72 18
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6. Har yana 348 8
7. H machal Pradesh 5 3
8. Janmmu & Kashmr 5041 4
9. Kar nat aka 25 19
10. Ker al a - - 1
11. Mani pur 603 4
12. Madhya Pradesh 76 10
13. Mahar ashtr a 244 8
14. Meghal aya 8 1
15. Punj ab 2248 18
16. Raj ast han 77 1
17 Tam | Nadu 26 5
18. U tar Pradesh 39 15
19. West Bengal 1 18
20. Chandi garh Adm. 9 2
21. Del hi 759 4
22. CGoa 1 1

Total : - 14446 248

Thus, for _exanple, in the State of Assamthe nunber of |ive
cases are 2908. There is only one Designated Court to try
all these cases. In Jammu & Kashnmir, there are only four
Desi gnated Courts for trial of 5041 cases. In Rajasthan
there is only one Designated Court for the trial of 77 cases
while in Delhi there are four Designated Courts for the
trial of 759 pending cases. The nunber of Designated Courts
is also somewhat deceptive in the sense that in some States
the existing Sessions Courts are also designated as courts
under TADA, wth the result that these courts do not dea
exclusively with the trial of TADA cases. They ‘al so dea
with other crininal cases. Therefore, the entire time of
such courts is not available for the trial of TADA cases. It
is quite clear that in nany States thereis no prospect of a
speedy trial of pending TADA cases. ~A statement which is
annexed to an earlier affidavit filed on filed on behal f of
the Union of the Union of India by Shri R S Tanwar, Under
Secretary to the Governnent of India, Mnistry  of Hone
Affairs, New Delhi, shows that in respect of 14446 cases
under investigation and pending trial in the various States
of the country, the detentions involved are 42488, out which
the nunber of persons actually arrested and under detention
is 59983. Those released on bail are 30357, and  those
absconding and vyet to be arrested are 6044. This is after
taking into account the cases which were revided by the
State Review Committees, and were either withdrawn or where
charges under the provisions of TADA were dropped. The tota
nunber of cases so reviewed conmes to 9203 and the number of
persons di scharged from TADA provi sions are 7968.

The Nati onal Human Ri ghts Conmi ssi on has al so furnished
a statenent showing the position of TADA detentes in jail as
on 30.6.1995. Wile the Statew se figures given by it do no
tally with the figures given by the Union of India, the
total number of undertrials in jail according to the
Nati onal Human Ri ghts Conmission is 6000, (after taking into
account its corrections for Assam Punjab and Rajasthan)
which is close to the figure of 5998 given by the Union of
I ndi a.

It is inthis context that we have to consider what
relief can be granted to detentes under TADA. In the case of
Kartar Singh v. State of Punjab (1994 (3) SCC 569) this
Court while considering the wvalidity of Section 20(8) of
TADA, has observed that while liberty of a citizen nust be
zeal ously safeguarded by the courts, nonetheless the courts
whil e dispensing justice in cases like the one under TADA
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Act, should keep in mind not only the liberty of the accused
but also the interest of the victinms and their near and dear
ones and above all the collective interest of the comunity
and the safety of the nation so that the public may not | ose
faith in the system of judicial admnistration and indul ge
in private retribution. It also observed that the invocation
of the provisions of TADA in cases, the facts of which do
not war f ant its invocation, is nothing but sheer m suse
and abuse of the Act by the police.

Looking to the nature of the crine and the paranmount
interests of the society this Court held that the conditions
i nposed under Section_ 20(8) for the release of TADA
undertrials on bail did not violate Articles 14 and 21 of
the Constitution. 1t, however, gave directions for the
constitution of Review Screening conmittees in each State
and at the Center to ensure that the provisions of TADA were
correctly invoked in the cases pending before the Designated
Courts.  The purpose of constituting such commttees was to
ensure a higher level of scrutiny regarding applicability of
the provisions of TADA to the case in point. The need for
such committees is anply borne out by the results which
have been annexed in the affidavits filed on behalf of the
Union of India before us relating to the nunber of cases so
reviewed by the Review Commttees where it has been found
that the provisions of TADA ought not to have been appli ed.
We are, however, sorry to note that not a single case filed
by CB.I. has been so reviewed  although the Review
Committee, it is said, has exam ned all the cases. A nore
i ndependent and objective scrutiny of these cases by a
Conmittee headed by a retired judge is obviously necessary.

Inspite of such review, fromthe figures which we have
cited above, it is clear that there is very little prospect
of a speedy trial of cases under TADA in sonme of the States
because of the absence of an adequate nunber of Designated
Courts even in cases where a chargesheet has been filed and
the cases are ready for trial. W are conscious of the fact
that even the trial of ordinary( crimnal cases does take
sone tinme because of the courts being overl oaded wi th work
and the concept of a speedy trial in the case of TADA cases
must be viewed in the context of pendency -in relation to
crimnal trials also. But when the release of undertrials on
bail is severely restricted as in the case of TADA by virtue
of the provisions of Section 20(8) of TADA it _becones
necessary that the trial does proceed and conclude within a
reasonable tine. Were this is not practical, release on
bail which can be taken to be enbedded in the right of a
speedy trial nmay, in sone cases, be necessary to neet the
requi renents of Article 21.

It was on this basis that in the case of Suprene Court
Legal Aild Conmittee Representing Undertrial Prisoners v.
Union of India & Os. (1994 (6) SCC 731), this Court
considered sinmilar provisions restricting the grant of bai
under Narcotic Drugs and Psychotropic Substances Act, 1985
and directed release of wundertrials on bail in certain
situations and subject to the terns and conditions set out
there. The Court while doing so observed, (p.748): "........

we have felt that deprivation of the personal |Iiberty
wi t hout ensuring speedy trial would also not be in
consonance with the right guaranteed by Article 21. O
course, sonme anmount of deprivation of personal liberty

cannot be avoided in such cases; but iif the period of
deprivation pending trial becomes unduly |long, the fairness
assured by Article 21 would receive a jolt. It is because of
this that we have felt that after the accused persons have
suffered inmprisonnent which is half of the maximum
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puni shnment provided for the offence, any further
deprivation of personal l|iberty would be violative of

the fundanental right visualized by Article 21, which
has to be tel escoped with the right guaranteed by
Article 14 which al so prom ses justness, fairness and
reasonabl eness in procedural matters."

It is inthis context that it has becone necessary to
grant sone relief to those persons who have been deprived of
their personal |liberty for a considerable Ilength of tine
wi thout any Prospect of the trial being concluded in the
near future. Undoubtedly, the safety of the comunity and of
the nation needs to be safeguarded |ooking to the nature of
the of fences these undertrials have been charged wth. But
the ultimate justification for such deprivation of |iberty
pending trial can only be their being found guilty of the
of fences for which they have been charged. If such a finding
is not likely to be arrived at within a reasonable tinme some
relief becomes necessary.

The petition thus poses the problem of reconciling
conflicting clains of individual |iberty versus the right of
the community —and the nation to safety and protection from
terrorismand disruptive activities. Wiile it is essentia
that innocent people should be protected fromterrorists and
di sruptionists, it “is equally necessary that terrorists and
di sruptionists are/ speedily tried and punished. In fact the
protection to innocent <civilians s dependent on such
speedily trial and punishnment. The conflict is generated on
account of the gross delay in the trial of such persons.
This delay may contribute to absence of proper evidence at
the trial so that the really gquilty may have to be
ultimately acquitted. It also causes irreparable damage to
i nnocent persons who may have been wongly accused of the
crime and are ultimately acquitted, but who remain in jai
for a long period pending trial -because of the stringent
provi sions regarding bail under~ TADA. They suffer severe
hardship and their famlies may be ruined.

Bearing in mnd the nature of the crinme and the need to
protect the society and the nation, TADA has prescribed in
Section 20(8) stringent provisions for granting bail. Such
stringent provisions can be justified looking to the nature
of the crime, as was held in Kartar Singh's case (supra), on
the presumption that the trial of the accused wll take
pl ace wi t hout undue delay. No one can justify gross delay in
di sposal of cases when undertrials perforce remainin jail,
giving rise to possible situations that nmay justify
i nvocation of Article 21.

These conmpeting clainms can be reconciled by taking a
pragmati c approach.

The proper course is to identify fromthe nature of the
role played by each accused person the real hardcore
terrorists or crimnals from others who do not “belong to
that category; and apply the bail provisions strictly in so
far as the former class is conceived and liberally in
respect of the latter class. This will rel ease the pressure
on the courts in the matter of priority for trial. Once the
total nunber of prisoners in jail shrinks, those bel onging
to the former class and, therefore, kept in jail can be
tried on a priority basis. That would hel p ensure that the
evi dence against themdoes not fade away on account of
del ay. Del ay may ot herwi se harmthe prosecution case and the
harsh bai l provisions may prove counter-productive. A
pragmati c approach alone can save the situation for,
otherwi se, one nmmy find that many of the undertrials nmay be
found to have conpleted the maxi mum puni shrent provi ded by
law by being in jail without a trial. Even in cases where a
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| arge nunber of persons are tied up with the aid of Sections
120B or 147, |.P.C., the role of each person can certainly

be evaluated for the purpose of bail and those whose role is
not so serious or nenacing can be nore liberally considered.
Wth inadequate nunber of courts, the only pragmatic way is
to reduce the prison population of TADA detentes and then
deal with hardcore undertrials on priority basis before the
evi dence fades away or is lost. Such an approach will take
care of both the conpeting interests. This is the approach
whi ch we recomend to courts dealing with TADA cases so that
the real culprits are pronptly tried and puni shed.

For the purpose of grant of bail to TADA detentes, we
divide the wundertrials ‘into three classes, nanely, (a)
hardcore undertrials whose release would prejudice the
prosecution case and whose liberty nay prove to be a nenace
to society in general arid to the conplainant and
prosecution witnesses in particular; (b) other undertrials
whose overt acts or involvenent directly attract Sections 3
and/or |4 ~'of the TADA Act; (c) undertrials who are roped in
not because of any activity directly attracting Sections 3
and A, but by virtue of Sections 120B or 147, |.P.C., and;
(d) t hose undertrials who were found possessi ng
Incrimnating articles in notified areas and are booked
under Section 5 of TADA.

Odinarily, it is true that the provisions of Sections
20(8) and 20(9) of /TADA would apply to all the aforesaid
classes. But while adopting a pragmatic and just approach
no one can dispute ‘the fact that all of them cannot be
dealth with by the sanme vyardstick. Different. approaches
woul d be justified on the basis of the gravity or the
charges. Adopting this approach we are of the opinion that
undertrials falling wthin group (a) cannot receive |libera
treatnent. Cases of undertrials falling in group (b) would
have to be differently dealt within. in that, if they have
been in prison for five years or nore and their trial is not
likely to be completed within the next six nonths, they can
be rel eased on bail unless the court cones to the conclusion
that their antecedents are such that releasing them may be
harnful to the lives of the conplainant the fanmily nmenbers
of the conplainant, or wtnesses. Cases of undertrials
falling in groups (c) and (d) can be dealt with |leniently
and they can be released if they have beenin sail for three
years and two years respectively. Those falling in group (b)
when rel eased on bail nay be released on bail of not less
than Rs.50,000/- wth one surety for |ike anpbunt and those
falling in groups (c¢) and (d) rmay be released on bail on
their executing a bond for Rs.30 000/- with one surety for
i ke amount subject to the follow ng terns:

(1) the accused shall report to the

c police station once a week;

(2) the accused shall remain within

the area of jurisdiction of the

Desi gnhated Court pending trial and

shall not |eave the area wthout

the permission of the Designated

Court;

(3) the accused shall deposit his
passport, if any with the
Desi gnated Court. |If he does not

hold a passport he shall file an
affidavit to that effect before
t he Desi gnat ed Court. The
Desi gnated Court nay ascertain the
correct position fromthe passport
authorities if it deens it
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necessary;

(4) The Designated Court will be at

liberty to cancel the bail if any

of these conditions is violated or

a case for cancellation of bail is

ot herwi se nade out.

(5) Before granting bail a notice

shal |l be gi ven The public

prosecutor and an opportunity shal

be given to him to oppose the

application or such release. The

Desi gnated Court nmay refuse bai

in-very special circunstances for

reasons to be recorded in witing.

These conditions nay be relaxed in cases of those under
groups (c¢) and (d) and, for special reasons to be recorded,
in the case of group (b) prisoners. Also these directions
may not- be applied by the Designated Court in exceptionally
grave cases such as the Bonbay Bonb Blast Case where a

lengthy ‘trial is inevitable looking to the nunber of
accused, the nunber of witnesses and the nature of charges
unl ess the court feels that the trial is being unduly

del ayed. However, even in such cases it is essential that
the Review Committee exam nes the case agai nst each accused
bearing the above/'directions in nind, to ensure that TADA
provi sions are not unnecessarily invoked.

The above directions are a one-tine neasure neant only
to alleviate the current situation

VWhen stringent provisions have been prescribed under an
Act such as TADA for grant of bail and a conscious deci sion
has been taken by the legislature to sacrifice to sone
extent, the personal liberty of an wundertrial accused for
the sake of protecting the community and the nation agai nst
terrorist and disruptive activities or other activities
harnful to society, it is ~all- the nore necessary that
i nvestigation of such crines is done efficiently and an
adequat e nunber of Designated Courts are set up to 'bring to
ok persons accused of such serious crines. This is the only
way in which society can be protected against harnfu
activities. This would also ensure that persons ultinmately
found i nnocent are not wunnecessarily kept in jail for |ong
periods. It is unfortunate that none of the States to whom
noti ces have been issued by us nor the Union of India, have
cone forward to state that they would set up an adequate
nunber of Designated Courts in each State so that ~cases
pertaining to TADA can be speedily disposed of. This has
necessitated the above order as a one-time measure.

Wth the above directions, the wit petition is
di sposed of.




