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CASE NO. :
Appeal (civil) 1084 of 2006

PETI TI ONER
PUNE MUNI CI PAL CORPORATI ON

RESPONDENT:
STATE OF MAHARASHTRA & ORS

DATE OF JUDGVENT: 26/02/2007

BENCH
C. K. THAKKER & LOKESHWAR SI NGH PANTA

JUDGVENT:
JUDGMENT

Hon. C. K.\ THAKKER, J.

This appeal is filed by the Pune Minici pa
Cor poration (' Corporation” for short) against the
j udgrment and order ‘'dated July 8, 2004 passed by the
Di vi sion Bench of Hi gh Court of Judicature at Bonbay in
Wit Petition No. 643 of 1996. By the said order, the
Hi gh Court confirmed the order passed by the State of
Mahar ashtra on June 21, 1995 in purported exercise of
revi sional jurisdiction under Section 34 of the Urban
Land (Ceiling & Regul ation) Act, 1976 (hereinafter
referred to as '"the Act’) holding that no sufficient
opportunity had been given to the | and-owners before
declaring their land to be excess and vacant |and under
the Act.

The case has a checkered history and to appreciate
rival contentions raised by the parties in their proper
perspective, it would be appropriate to bear in mind the
facts.

Pranl al Zaverchand Doshi (since deceased) who has
been represented through his heirs and I ega
representatives and Chandravadan Pranl al Doshi were
owners of certain |lands situate at village Muje Parvati,
Tal uka Haveli, District Pune in the State of Mharashtra.
On February 17, 1976, the Act cane into force inthe
State of Maharashtra. The owners of the land filed a
statenment under sub-section (1) of Section 6 of the Act in
the prescribed formon August 14, 1976. The Conpetent
Aut hority, Pune Urban Aggl omeration prepared draft
statenment under sub-section (1) of Section 8 of the Act.
The draft statement was sought to be served in
accordance with the provisions of sub-section (3) of
Section 8 of the Act. An order was passed by the
Conpetent Authority on April 20, 1977 under sub-
section (4) of Section 8 of the Act observing therein that
a notice under Section 8(3) of the Act was issued and
sent to the declarant by Registered A D. but it was
received back 'undelivered . It was al so observed that the
notice was properly sent at the address given by the
decl arant and hence the owner was treated as ’'served’
Since the declarant had not raised any objection nor he
remai ned present on the date fixed for enquiry, the
notice was finalized wthout any change. A direction was
i ssued to pass final order as required by Section 9 of the
Act .
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Pursuant to the above direction, final order cane to
be passed on April 25, 1977. After the final statenment, a
notification under sub-section (1) of Section 10 of the Act
was issued on April 28, 1977 intimating the persons
having interest in the land to prefer their clainms to the
Conpetent Authority either personally or through an
agent within a period of 30 days fromthe date of
publication of notification in the Oficial Gazette. The
said notification was published in the Maharashtra
Gazette on May 12, 1977. The case was fixed for hearing
on June 23, 1977. On June 16, 1978, the Competent
Aut hority issued notification under sub-section (3) of
Section 10 of the Act declaring excess |land to be
acquired by the State. It was notified for the information
of general public that the | and specified in the Schedul e
appended thereto would be deemed to have been
acquired by the Governnent of Miharashtra with effect
fromJuly 31, 1978 and woul d be deemed to have been
vested in the Governnent of Mharashtra free from al
encunbrances fromthat date. The said notification was
publ i shed-in the Oficial Gazette on August 24, 1978.

Since the |l and stood vested in the State of
Maharashtra free fromall encunbrances, the appell ant-

Cor porati on nade an application in August, 1978 for
purchase of |and declared to be excess | and under the
Act and stood vested in the State. The Conpetent
Authority vide its letter dated January 8, 1979 offered
the land to the appell ant- Corporation for occupancy
price of Rs.1,45,6000/- for Devel opment Pl an Reservation
Pune Muni ci pal Corporation. Inthe said conmmunication

it was stated that the terns and conditions subject to
whi ch the | and was of fered, were enclosed in the form of
Agreenent. |f those terns and conditions were
acceptable to the Corporation, the latter was required to
execute the Agreenent with the Collector of Pune and to
pay occupancy price by challan

On January 9, 1979, the Conpetent Authority al so
i ssued notice under sub-section (5) of Section 10 of the
Act directing the | and-owners to handover possession of
land within 30 days. It was stated in the said notice that
the notification under sub-section (3) of Section 10 of the
Act was published in the Maharashtra Governnent
Gazette on August 24, 1978 and the |l and specified in the
Schedul e had absol utely vested in the Governnent of
Maharashtra. It was further stated that since the owners
were in possession of the land, they were required to
surrender and deliver possession thereof wthin 30 days
to the Tehsildar, Pune City who was duly authorized by
the State Governnent to take it. It was also stated that
in the event of their failure or refusal to surrender the
possessi on by the owners, appropriate steps would be
taken to take possession of the Iand by use of force.

It appears that original owners of the |land preferred
an appeal under Section 33 of the Act in the Court of
Col I ector and Appellate Authority under the Act at Pune
on February 20, 1979. The sai d appeal was agai nst an
order passed under sub-section (3) of Section 10 of the
Act. It may be stated that so far as the order declaring
the land as excess | and under the Act as al so i ssuance of
final statenent are concerned, no chall enge was nmade to
them |In the Menorandum of Appeal, it was stated that
the enquiry under sub-section (2) of Section 10 was
pending. It was also stated that the property was not
being utilized by the Pune Minicipal Corporation for
public purpose because of shortage of funds. The
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appel | ant s\ 027owners i ntended to nake use of the land for
public purpose such as hostel, cinema house, petro
punp, mangal karyal aya, | odge, hospital, godown etc.
They had subnmitted | ayout plans to the CGovernnent of
Maharashtra for construction and the matter was under
active consideration of the Government. It was further
stated that even though the order under sub-section (5)
of Section 10 of the Act was passed on January 9, 1979,
it was received by the appell ants sonewhere on 21st
January, 1979. The appeal was, therefore, within tine,
but even if there was some delay, it mght be condoned.
A prayer was, therefore, nmade to set aside the order
dat ed January 9, 1979 passed under sub-section (5) of
Section 10 of the Act.

It has come on record that the appellant-
Cor porati on had pai d the occupancy price of
Rs. 1, 45,000/ - for the |and admeasuring 37,517 sq.
meters from Survey No. 33A/1, 32/ A and 34/A 2+1
(part). It is-also on record that on February 22, 1979,
possession of the | and was handed over by the State
Gover nnent_t hrough Tilathi Parvati to the appell ant-
Cor poration. The possession recei pt has been duly
signed in token of 'possession given and 'possession
taken’ by the parties.

An order was passed on August 23, 1979 by the
Appel |l ate Authority on the appeal filed by the |and-
owners under Section 33 of the Act. It was stated that
t he appeal was against the notification under Section
10(5) of the Act, but such appeal” was not maintai nabl e.
The Appellate Authority, therefore, summarily disn ssed
the appeal by inter alia observing as under
"On perusal of the notification u/s. 10(5) of the
Act produced by the appellants it is observed
that final notification u/s. 10(3) of the Urban
Land (Ceiling and Regul ation) Act, 1976 has
been published on 24.8.1978 and 26.10.1978
respectively fromwhen the surplus land is
deened to have been acquired and vested in
State CGovernment free from any
encunbrances. Besides there is no remedy of
appeal after final notification u/s. 10(3) of the
Act has been published. Considering all these
facts the present appeal is not tenable".

It is pertinent to note that nothing was done by the
owners of the land for nore than a decade after the
above order in appeal was passed in August, 1979. On

May 21, 1990, one Shai kh |Issaqua Sai kh Gaf oor, Power

of Attorney of P.Z. Doshi, one of the owners of the | and,
preferred an appeal to the Governnent under Section 34
of the Act. It was stated therein that the land was jointly
owned by P.Z. Doshi and G P. Doshi and it consisted of
"a built-up bungal ow of about 500 sg. nmeters’. The
bungal ow was exi sting on the I and since long i.e. when
the I and was purchased. It was further stated that since
the land attracted the provisions of the Act, the owners
had filed return (statenent) under Section 6(1) of the
Act. The Conpetent Authority, Pune Urban

Aggl oneration, while deciding the case, should have
accorded two units i.e. 1,000 sq. meters each to P.Z
Doshi and C. P. Doshi to nmake total of 2,000 sqg. neters.
The authority, however, had granted only one unit of
1,000 sq. neters. A copy of the order under sub-section
(4) of Section 8 was al so encl osed by the appellants for
ready reference. A grievance was al so nmade that the
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Conpetent Authority had not considered the buil d-up
property of bungal ow required to be excluded fromthe
total holding together with the |and appurtenant and
additional |and appurtenant. Thus, gross injustice had
been done to the owners. A prayer was, therefore, made
to the Governnent to redress the grievance and to award
2 units and to exclude built-up property of bungal ow.
The Revi sional Authority disposed of the Revision on
August 7, 1991 observing that there was no provision
under Section 34 of the Act to consider the application of
the applicants and the application could not be
consi der ed.

Even after the disposal of the above application in
1991, not hing was done by the |and-owners for quite

sonme tinme. After nore than three years on Septenber

21, 1994, through another Power of Attorney (M. Ashok
M | apchand Jain), C P. Doshi and his wife Ms. Rajnana
P. Doshi requested the M nister for Housing & Specia
Assi stance Departnent to revise the orders passed
earlier. Inthe said application, it was said that the
Addi ti onal Collector and Conpetent Authority, Pune

Urban Aggl omerati on was pl eased to deci de the case of
applicants on February 20, 1979 declaring the

applicants to be surplus holders of land. . (It may be
stated that the order declaring surplus | and was passed
by the Conpetent Authority in April, 1977) It was stated
that the Conpetent Authority had decided the case
"without considering all the necessary facts’. Then, a
gri evance was made with regard to units as al so
exclusion of the land of built up area. It was stated that
an appeal was filed but it was rejected on the ground
that renmedy of appeal was not avail able after the fina
notification under Section 10(3) of the Act. It was also
stated that the | and was proposed to be allotted to Pune
Muni ci pal Corporation but applicants had filed Regul ar
Cvil Suit No. 1913 of 1979 against the State

Government and Pune Muni ci pal Corporation and the

| earned Civil Judge, Senior Division, Pune had granted
status quo thereby restraining Pune Mini ci pa

Corporation fromtaking possession of land or devel opi ng
it. It was asserted that the applicants had submtted a
schene under Section 20 of the Act to the Conpetent

Aut hority whi ch was pending. The applicants were ready
to construct a maternity home and hospital and for that
purpose plans were submitted. A prayer was, therefore,
made to decide the matter on merits and to issue
direction to Additional Collector and Conpetent
Authority to scrutinize and sanction the schene under
Section 20 of the Act.

The Revi sional Authority observed that it was

proved that the applicant had not been given sufficient
opportunity for showi ng the ownership docunments to the
Conpetent Authority and prima facie, the order of the
Conpetent Authority dated April 28, 1977 was 'wong’ .

In exercise of power under Section 34 of the Act,
therefore, the said order was set aside and the case was
remtted for reconsideration to Additional Collector and
Conpetent Authority, Pune. It was directed that the
appl i cant should be given sufficient opportunity by

Addi tional Collector and Competent Authority, Pune

bef ore deciding the matter.

It may be stated that neither the owners joined the
appel | ant\ 027Pune Muni ci pal Corporation as party
respondent, nor notice was issued, nor opportunity of
hearing was afforded to the Corporation by the
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Revi sional Authority though it was stated in the Revision
itself that the land was allotted to the Corporation and
the Corporation was proceeding with construction

t her eon.

In view of the fact that the revision was all owed and

the order passed by the Conpetent Authority was set

asi de wi thout making the Corporation a party and

wi t hout affording opportunity of being heard, the
Corporation filed a wit petition in the H gh Court of
Bonbay. The petition came up for hearing before the

Di vi si on Bench and the Division Bench passed the

i mpugned order hol ding that since no notice was served
upon the owners, the order passed by the Conpetent
Authority was bad in |aw and was rightly set aside in

revi sion. Regarding right of the Corporation, the D vision
Bench was of the view that hearing could be afforded

only to the "affected parties. According to the Hi gh
Court, the Corporation could not be treated as an
"affected’ party as it was 'nere beneficiary of allotnent by
the State of Maharashtra’ which could only be done had
there been a valid vestingin the State of Mharashtra.
Since the order was passed by the Conpetent Authority

wi t hout hearing the owners, it was violative of natura
justice. In the circunstances, the Corporation had no
right over the land and it was not necessary to hear the
Cor poration. The High Court also held that since the
proceedi ngs were initiated without serving notice to the

| and- owners, there was no valid vesting of property in

the State. Allowing the petition filed by the Corporation
woul d, therefore, result in revival of an illegal order. No
Court of |aw woul d nake -an order which would restore
illegal or ultra vires order. Accordingly, the H gh Court
di smissed the petition and directed the Appellate
Authority to decide the nmatter pendi ng under Sections 8
and 9 of the Act within a period of three nmonths fromthe
date of judgnent of the High Court. 1t is this order which
is challenged in the present appeal

Noti ce was issued by this Court on Novenber 5,

2004 and stay against further proceedi ngs was granted.

The matter was thereafter heard fromtinme to timne.

Finally, on February 6, 2006, |eave was granted and stay
continued. The matter has now been placed for fina

heari ng.

We have heard | earned counsel for the parties.

Learned counsel for the appell ant- Corporation

contended that the Revisional Authority had conmitted
grave error of law in entertaining revision and in setting
aside the order passed by the Conpetent Authority

under the Act. It was submtted that the order was

passed by the Conpetent Authority as early as in 1977

and several consequential actions had been taken
thereafter. Notifications under Section 10 were issued

and the |land stood vested 'free fromall encunbrances’ in
the State Governnent. Pursuant to the demand nade by

the appel |l ant-Corporation, a part of |and was granted to
the Corporation. An appeal filed by the owners under
Section 33 was dismssed in August, 1979. The said

order was never challenged by the owners by

approachi ng the H gh Court. Revisional jurisdiction was

i nvoked thereafter in 1990 i.e. after nore than ten years
of disposal of the appeal. (Though it was described as an
appeal under Section 34 of the Act) Even that petition
was di smissed. Surprisingly after nore than three years,
second revision petition was filed which was all owed by
the Revisional Authority and the order of the Competent
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Authority was set aside. The counsel also submtted that
though the | and declared to be excess under the Act and
vested in the Governnent was granted to appell ant-
Corporation and the owners were aware of the fact and

had also filed a suit in the Court of Civil Judge, Senior
Di vi sion, Pune in 1979 and had obtai ned ’'status quo’
order, they did not think it proper to join Corporation as
party opponent, nor the Revisional Authority thought it
appropriate to issue notice and to afford hearing to the
Cor poration. The order passed by the Revisiona

Authority, therefore, was violative of principles of natural
justice and fair play. The Corporation, therefore,
approached the High Court. Unfortunately, however, the

H gh Court conmitted the sanme m stake and went on to
observe that Corporation was not 'affected party. The
order passed by the Revisional Authority and confirned

by the Hi gh Court, therefore, deserves to be quashed and
set aside.

The | earned counsel for the | and-owners supported

the order passed by the Governnent and confirned by

the Hi gh Court. He submitted that fromthe record, it

was clear that notice under Section 8 of the Act was
never served upon the owners. Declaration of surplus

| and was, therefore, violative of principles of natural
justice. Such an order cannot be said to be an order in
the eye of law and it was rightly set aside by the
Covernment. Regardi ng appeal as also revision filed
earlier, it was submitted that they were dismssed on the
ground of ’'maintainability’ and not on nerits. In the
circunst ances, second revision was rightly all owed
setting aside the order passed by the Conpetent

Aut hority. The High Court correctly observed that since
the initial order passed by the Conpetent Authority was
in contravention of principles of natural justice, allow ng
the petition of the Corporation would result in revival of
an order which was illegal and unlawful. It, therefore,
cannot be said that the Hi gh Court commtted an error

The present appeals, hence, deserve to be dism ssed.

On behal f of the State Governnent, the | earned

counsel submitted that it was the duty of the State to do
justice to the parties and when the record reveal ed that
noti ce had never been served upon the owners of the

| and, the order of the Conpetent Authority was rightly
set aside by the Revisional Authority and the action does
not require interference.

Havi ng gi ven anxi ous consideration to the facts and
circunst ances of the case in the |light of statutory

provi sions, in our opinion, the appeal deserves to be

al | oned.

It is not in dispute by and between the parties that

the land-owners filed a statenent under sub-section (1)
of Section 6 of the Act in August, 1976. Final order was
passed declaring certain land to be excess |and under

the Act in 1977. Notification under Section 10(3) was

i ssued and the | and stood vested in the State "free from
all encumbrances’. A notice was issued to the |and

owners to handover possession of the excess |and and

the possession was taken over by the authorities. Pune
Muni ci pal Corporation applied for land and the State
CGovernment asked the Corporation to pay occupancy

price of Rs.1,45,000/- which was paid by the

Corporation in February, 1979. So far as the order

passed under Section 8 of the Act is concerned, it was
never challenged by the [and owners in the appeal. An
appeal which was filed by the | and owners in 1979 was
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an appeal agai nst an order passed under Section 10(3) of
the Act. The Appellate Authority, therefore, rightly held
such appeal to be not namintainable. If the [ and owners
were aggrieved by the order passed under Section 8 of

the Act, either they should have chal |l enged the order
before the Appellate Authority or before the Revisiona
Authority. The Land owners did neither. The order
therefore, becane final. Morre than a decade had passed
thereafter. In 1990, |and owners, through one Power of
Attorney (Shai kh |Issaqua Shai kh Gaf oor) approached
Revi si onal Authority under Section 34 of the Act by filing
an appeal (revision) which was di sm ssed on the ground

of maintainability. Again, the said order had not been
chal | enged. After nore than three years, through another
Power of Attorney, (Ashok M lapchand Jain) second
revision was filed without arraying appellant-Corporation
as party respondent. It is indeed surprising as to how
the Revisional Authority did not think it proper to issue
notice and to afford hearing to Corporation, though the
record clearly reveal ed developnent from 1979 and

al l ot ment of land to Corporation and paynment of price by
it. Mreover, the order of the Revisional Authority is
conspi cuously silent as to filing of appeal as well as first
revision by the | and-owners. In our opinion, therefore,
the | earned counsel for the appellant-Corporation is right
in submitting that the order passed by the Revisiona

Aut hority deserves to be set aside.

Section 34 of the Act confers on Governnent

revi sional jurisdiction. 1t reads thus;

34. Revi sion by State Government.\027The

State Governnent nmay, on . its own notion,

call for and examine the records of any order

passed or proceedi ng taken under the

provi sions of this Act and agai nst whi ch no

appeal has been preferred under Sec. 12 or

Sec. 30 or Sec. 33 for the purpose of

satisfying itself as to the legality or propriety

of such order or as to the regularity of such

procedure and pass such order wth respect

thereto as it may think fit;

Provi ded that no such order shall be
nmade except after giving the person affected a
reasonabl e opportunity of being heard in the
matter.

The | earned counsel for the appell ant-Corporation
submitted that the Act does not confer right to file

revi sion upon a person aggrieved. The State alone is
enpowered to exercise revisional power. The counse
submitted that such power can be exercised by the State
Government on its own notion (suo notu) calling for and
exam ning the records of any order passed under the Act
for the purpose of satisfying itself of the legality and
propriety of such order. It is, therefore, inplicit that a
party cannot invoke revisional jurisdiction under Section
34 of the Act.

We are, however, unable to uphold the said

contention. It is true that Section 34 enables the State
Covernment to exercise revisional powers suo notu.

That, however, does not nean that a party cannot invoke
such jurisdiction. Arevision can also be filed by party
aggrieved and it can invite the attention of the Revisiona
Authority as to illegality or inpropriety of any order
passed under the Act. The revision filed by the | and-
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owners, therefore, could not be held to be not

mai nt ai nabl e.

But reading of the above provision nakes it clear

that revision is not an additional renedy over and above
renmedy of appeal under Section 33 of the Act. Section 34
of the Act authorizes the State Governnent to exercise
revisional jurisdiction in those cases in which "no appea
has been preferred". Thus, the renedy of revision is
alternative to appeal and not additional or

suppl enent ary.

The | earned counsel for the appell ant-Corporation

is also right in contending that the Revisional Authority
ought to have considered the fact that such jurisdiction
was i nvoked by the petitioner after several years. It nmay
be recalled that the first appeal filed by the | and-owners
was not agai nst an order under Section 8 of the Act but
agai nst the notificati on under Section 10 of the Act,

whi ch was di sm ssed on the ground of maintainability.

Li kewi se, 'the first-revision filed in the year 1990 was
di sm ssed as not mmintainable in 1991

Now it is-truethat no period for revision is provided

in the Act. It was, therefore, subnmitted on behalf of the
| and- owners that when-the Legislature did not think it fit
to prescribe period of limtation, such power can be
exercised "at any tine” and no Court by a “judicial fiat’,
usurp |l egislative power and prescribe period of
[imtation. It is no doubt true that the statute does not
fix period of Ilimitation wi thin which revisional power
shoul d be exerci sed under Section 34 of the Act. The
Legislature, inits wisdom has not fixed period of
limtation as it had enmpowered the State Governnent to
exerci se revisional power suo notu. In our judgnent,
however, only in such cases i.e. where the period of
[imtation is not prescribed that the concept of
'reasonabl e tinme’ can be invoked and power must be

exerci sed within such period.

In this connection, it would be profitable to refer to

a | eading decision of this Court in State of Cujarat v.
Patel Raghav Natha & Ors., (1969) 2 SCC 187. |In that

case, an application was filed by the land- owner under
Section 65 of the Bonbay Land Revenue Code, 1879 for
converting agricultural land to non-agricultural use. The
perm ssion was granted. The Minicipal Committee,

however, objected to such pernission and the

Conmi ssioner, in purported exercise of revisional power
under Section 211 of the Code, set aside the order
passed earlier. Wen the matter reached this Court, it
was contended by the owners, that though Section 211

did not prescribe period of limtation, revisional powers
ought to be exercised within a reasonable tine.

Uphol di ng the contention and considering the

schenme of Sections 65 and 211 of the Code, this Court

st at ed:

"The question arises whether the

Comm ssi oner can revise an order made

under s. 65 at any tine. It is true that

there is no period of linmtation prescribed

under s. 211, but it seenms to us plain that

this power nust be exercised in

reasonable time and the length of the

reasonabl e ti me nust be determ ned by

the facts of the case and the nature of the

order which is being revised.

It seens to us that s. 65 itself indicates
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the length of the reasonable time within

whi ch the Comm ssioner nust act under s.

211. Under s. 65 of the Code if the Collector
does not informthe applicant of his decision
on the application within a period of three
nont hs the perm ssion applied for shall be
deened to have been granted. This section
shows that a period of three nmonths is

consi dered anple for the Collector to nake up
his m nd and beyond that the |egislature
thinks that the nmatter is so urgent that

perm ssi on shall be deened to have been
granted. Reading Sections 211 and 65
together it seems to us that the Conm ssioner
must exercise his revisional powers within a
few nonths of the order of the Collector. This
i s reasonabl e ti ne-because after the grant of
the perm ssion for building purposes the
occupant i's likely to spend nbney on starting
bui | di ng ‘'operations at least within.a few
nonths fromthe date of the permission. In
this case the Conm ssioner set aside the
order of the ’'Collector on Cctober 12, 1961

i.e. nore than a year after the order, and it
seens to us that this order was passed too
| ate". (enphasi s suppl ied)

The law l aid down in Patel Raghav Natha has been
reiterated by this Court in several cases. W do not
intend to burden our judgment w th all those cases. W
may only state that broad contention of the | and owners
that when no period of limtation is prescribed, revisiona
jurisdiction can be exercised at any tine cannot but be
rejected. If the |law prescribes period of Iimtation, the
action nust be taken within such period. But where the

| aw does not prescribe |imtation, the Court would

i nport the concept of ’'reasonabletine’. W nay,

however, hasten to add that what is the length of the
reasonabl e tine woul d depend upon the facts and

ci rcunst ances of each case and no rul e of universa
application can be laid dowmn. [See also Shail esh-Jadavji
Varia v. Sub-Registrar, Vadodara & Ors. (1996) 3 Quj LR
783 (FB)].

In the facts and circumstances of the case, in our

opi nion, the Revisional Authority was duty bound to take
into account the length of delay, intervening

ci rcunmst ances and subsequent events from 1977 to

1995 and to consi der whether the powers shoul d have

been exercised or not. Since no such exercise has been
undert aken, the order suffers fromlegal infirmty and
nust be quashed.

We have al so gone through the grievance of the

| and- owners when they had filed an appeal in 1979

agai nst an order under Section 10(3) of the Act as also
appeal (Revision) in 1990 (first revision). There was no
whi sper about non-service of notice and non-observance
of principles of natural justice. Reading of Menorandum
of Appeal, grounds and prayers nmakes it clear that
contentions were raised as to legality of decision on
merits. It was urged, inter alia, that certain | and was
sold prior to the comrencenent of the Act which could

not have been taken into account for the purpose of
declaring the land to be surplus; that constructed
portion and built up area (bungal ow) ought to have been
excluded and that two units ought to have been granted.
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Even in the second revision filed in 1994, there is
not hi ng about non service of notice or absence of hearing
by the Conpetent Authority. The Revisional Authority,

in our view, ought to have considered that aspect as
wel | .

Agai n, the Revisional Authority was bound to apply

its mnd to the effect of vesting of land 'free from al
encunbrances’ in the State and grant of land by the

State in favour of appellant-Corporation. It was only after
the land vested in the State that it was di sposed of in
accordance with the provisions of the Act. After the
notification under Section 10(3) was issued, a prayer was
nmade by the Corporation to allot the |and. The prayer
was granted and paynent of Rs.1,45,000/- was nade by

the Corporation and it started construction. They were

i ndeed rel evant and material facts and circunstances.

The Revi sional Authority, however, has not even referred
to those facts and circunstances. The inpugned order
thus suffers fromserious infirmty.

To us, the H gh Court was wholly wong in holding

that Corporation was not 'affected party. Wen the |and
was assigned to Corporation and Corporation made the
paynment of price, by no stretch of imagination, it can be
said that the Corporation was not 'affected party. From
the record, it was /clear that possession was handed over
by the State and was /taken over by the Corporation. The
Cor poration was proceeding to put up construction on

the |l and which conpelled the [ and-owners to institute a
suit and to obtain order of status quo. The Hi gh Court in
the circunstances, ought to have-all owed the petition

by setting aside the order of the Revisional Authority,
by directing it to issue notice to the Corporation, to
afford hearing and to pass appropriate order on nerits.
By not doing so, the H gh Court has committed the

same error which had been comm tted by the

CGovernment and the order of the High Court al so cannot

be sust ai ned.

The High Court was also wong in referring to and

relyi ng upon Gadde Venkateswara Rao v. Covernnment of
Andhra Pradesh & Ors., AIR 1966 SC 828 and al so

Mahar aj a Chi ntanani Saran Nath Shahdeo v. State of

Bi har & Os., 1999 (8) SCC 16 for the proposition that
allowing a petition of the Corporation would result in
reviving and restoring of illegal order. In our view the
Hi gh Court has ignored an inportant fact that setting

asi de of order by the Revisional Authority would not have
resulted in restoring illegal order inasmuch as the
original order passed under Section 8 of the Act was not
chal | enged by the | and-owners in an appeal filed.in

1979. The order passed by the Competent Authority,
therefore, cannot be held void, still-born or purported
order. On the contrary, in the said order, it was stated
that the notice was properly sent at the address supplied
by the declarant and the owner would have to be treated
as served. In the appeal also, it was never contended by
the | and-owners that they were not served and on that
ground the order was bad. Hence, unless the said order
was set aside, it could not be termed as illegal or void
order.

It is well settled that no order can be ignored
altogether unless a finding is recorded that it was illegal
void or not in consonance with law. As Prof. Wade states:
"The principle nust be equally true even where the
"brand of invalidity’ is plainly visible; for there also the
order can effectively be resisted in |law only by obtaining
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the decision of the Court".

He further states:

"The truth of the matter is that the court
will invalidate an order only if the right
renmedy is sought by the right person in the
ri ght proceedings and circunstances. The
order may be hypothetically a nullity, but the
Court may refuse to quash it because of the
plaintiff's [ ack of standing, because he does
not deserve a discretionary renmedy, because
he has waived his rights, or for sone other
| egal reason. In any such case the 'void order
remains effective and is, inreality, valid. It
follows that an order may be void for one
purpose and valid for another, and that it
may be void agai nst one person but valid
agai nst anot her".

In Smith v. East Elloe Rural District Council, 1956
AC 736 at' 769 : (1956) 1 Al ER 855, Lord Redeliffe had
an occasion to consider a sinilar argunent (that the
order was null and void). Negativing the contention, the
Law Lord rmade the fol l'owi ng of f-quoted observations:
"(T)his argument isin reality a play on the
nmeani ng of the word 'nullity’. An order 'even
if not made in good faith, is still an act
capabl e of |egal consequences. It bears no
brand of invalidity upon its forehead. Unl ess
the necessary proceedings are taken at
law to establish the cause of invalidity
and to get it quashed or otherw se upset,
it will remain as effective for its
ost ensi bl e purpose as the nost
i mpeccabl e of orders". (enphasis supplied)
A simlar question cane up for consideration before
this Court in State of Punjab & Ors.. v. Gurdev Singh
(1991) 4 SCC 1. In CGurdev Singh, a suit for declaration
was instituted by the plaintiff contending that the order
di sm ssing himfromservice was ultra vires,
unconstitutional, violative of principles of natural justice
and void ab initio and he continued to be in service.
Such suit, in accordance with the provisions of Article
113 of the Limtation Act, 1963, must be filed within
three years fromthe date of passing of order or where
departnental appeal or revision is filed fromthe date of
di smi ssal of such appeal/revision. The suit was,
however, filed beyond the period of three years. The Hi gh
Court held that since the order was void, the provisions
of Limtation Act would not apply to such order. The
aggrieved State approached this Court.
Setting aside the decree passed by all the Courts
and referring to several cases, this Court held that if the
party aggrieved by invalidity of the order intends to
approach the Court for declaration that the order agai nst
hi m was i noperative, he nust cone before the Court
within the period prescribed by Iimtation. "If the
statutory time of limtation expires, the Court cannot
gi ve the decl aration sought for".
The Court then stated;

"I'f an Act is void or ultra vires it is
enough for the Court to declare it so and it
col | apses automatically. It need not be set
aside. The aggrieved party can sinply seek a
declaration that it is void and not binding
upon him A declaration merely declares the
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existing state of affairs and does not 'quash

so as to produce a new state of affairs”.

In the present case, no period of limtationis
prescribed for preferring Revision under Section 34 of

the Act. The principle laid down in Patel Raghav Nat ha,
hence, applies. If, therefore, the Revisional Authority was
inclined to exercise jurisdiction, it ought to have been
sati sfied that such power was invoked by the petitioner

within reasonable tinme. Merely on the ground that the
order passed in 1977 was unlawful was not sufficient to

i gnore length of delay and other attenuating

ci rcumst ances.

It was al so contended that the order passed by the

Appel |l ate Authority dism ssing appeal as 'not

mai nt ai nabl e’ and order passed in first revision refusing
relief on the sane ground i.e. non-nmaintainability of

revi sion woul d not operate as res judicata. In this
connection, our attention has been invited by the

counsel for the |and-owners to several decisions of this
Court. 1t is not necessary to refer to those decisions
since in our opinion, the respondents are right that the
doctrine of res judicata has no application. That does
not, however, mean that Revisional Authority would not
consi der the extent ‘of delay, grounds/reasons for not
approachi ng Revi sional “Authority and intervening
circunstances. It is only thereafter on satisfaction of the
Governnment that it could consider the nerits of the
matter and pass an appropriate order in accordance with

I aw.

The | earned counsel for the State of Mharashtra

strongly urged that the State authorities nmust act fairly
and reasonably. Wen it found that an order was passed
under Section 8 of the Act but the requisite notice was
not served upon the | and-owners, it nust-fairly state

that the order was illegal and an opportunity shoul d be
given to the | and-owners as to why appropriate order
shoul d not be passed under the Act after hearing them
There can be no two opinions about it. The State

has to act fairly. But the State or a public authority
nmust be fair not to one party but to all the parties to the
litigation. In the present case, an order was passed by

the Competent Authority in 1977, and in 1979, the |and

vested in the State, possession was taken over from

| and- owners, application was nade by the Pune

Muni ci pal Corporation, land was allotted to.it, an

amount of Rs.1,45,000/- was paid by the Corporation
possessi on was handed over to the Corporation and
Corporation was undertaking construction activities. An
appeal by the | and-owners was dism ssed in 1979 and
revision, which was filed after nore than ten years net

with the same fate. The State CGovernnent was,

therefore, expected to issue a notice and afford hearing

to the Corporation when second revision petition was

filed by the | and-owners. The Governnment was aware of

all the above facts which were on record. It was also
alive of the fact that a Cvil Suit was filed before nore

than ten years in 1979 and status quo order was

obt ai ned by the | and-owners. Therefore, when it was
submitted that the State ought to have acted fairly

towards | and owners, it ought to have acted fairly

towar ds Muni ci pal Corporation also. But Pune Mini cipa

Cor porati on was never issued any notice, nor given
opportunity for hearing. Even when the Corporation
chal | enged the order passed by the Revisional Authority
inawit petition in the Hgh Court, it was not conceded
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by the State that the order in revision was |iable to be set
aside as it was not nade by the Revisional Authority in
observance of principles of natural justice and the
matter nust be sent back to the Government to decide it
afresh after extending opportunity of hearing to all the
parties. The matter did not end there. Even in this
Court, the State counsel submtted that the Revisiona
Authority rightly set aside the order passed agai nst the
| and- owners as they could not be served before the

i mpugned order was passed under Section 8 of the Act.

The State counsel al so supported the order passed by

the H gh Court, but the counsel did not state that the
sanme reasoni ng woul d apply to an order passed by the
Revi si onal Authority and by the H gh Court without
heari ng Pune Municipal Corporation. The State has its
own concept of ’'fairness’ . W, however, express our
inability to put seal of approval on the stand taken by
the State and onits concept of "fairness’.

It may be recalled that neither in the Menorandum

of Appeal filed by the I and owners in 1979, nor in the
first revision nor in the second revision, which are part
of the record, it was even alleged by the | and-owners that
they were not served with the notice under Section 8 of
the Act and they had no opportunity to put forward their
case and the order 'was, therefore, liable to be set aside.
In fact, no appeal was fil ed agai nst an order passed
under Section 8 of the Act. Be that as it may, had such
contention been taken by the |and-owners and had the
appel | ant - Cor porati on been joi ned as party respondent

bef ore the Revisional Authority in the second revision, it
coul d have pointed out that the |and-owners were aware

of the proceedi ngs and because of such know edge, they
had not raised such contention. Utimately, in such
matters, the Court would apply 'prejudice test’. If the
ci rcunmst ances had proved that the | and-owners were in
know of proceedings, it is possible that the Revisiona
Aut hority m ght have refrained from exercising

di scretionary jurisdiction. Mreover, the appellant-

Cor poration could have contended that there was gross,
unr easonabl e and unexpl ai ned del ay on the part of the

| and-owners and it was not a fit case to exercise

revi sional power after such period.

For the foregoing reasons, in our opinion, the order
passed by the Revisional Authority and confirmed by the
H gh Court is liable to be set aside and is hereby set
aside. The matter is nowrenitted to the Revisiona

Aut hority for taking fresh decision in accordance with

| aw after hearing the parties, including the Corporation
It is open to all the parties to raise all contentions
available to them It goes wi thout saying that al
proceedi ngs taken in pursuance of the order passed'in
revision are of no consequence and no effect can be given
to them W may clarify that we have not entered into
correctness or otherwi se of the allegations and counter-
al | egations and we may not be understood to have
expressed any opinion on the nerits of the matter. As
and when the Revisional Authority will take up the

matter for consideration, it will decide the same w thout
bei ng i nfluenced by the observati ons made by the Hi gh
Court as also by us. The appeal is accordingly all owed
with costs.




