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ACT:

Central Excises and Salt Act, 1944/ Central Excise Rules,
1944: Section 2(f)/Rules 9(1), 56(a), 173-F and 173-G -Levy
of Excise Duty--Wapping paper--Captively consuned and
utilised as conponent part of other varieties of
paper - - Whet her deenmed to have been used in ‘conpletion or
manuf acture of end product.

HEADNOTE

The respondent, in the first of these appeals, was
manuf acturing different varieties of printing paper |includ-
ing wrapping paper failing under Item No. 17 of the erst-
while Central Excise Tariff. The appellant issued’ a show
cause notice to the Respondent for the alleged violation of
Rules 9(1), 173-F and 173-G of the Central Excise 'Rules,
1944 in respect of wapping paper renoved outside the Facto-
ry wthout paynment of Central Excise duty, and for inposi-
tion of penalty. Show ng cause, the Respondent contended
that the w apping paper was captively consunmed and wutilised
as component :art of other varieties of paper and as such no
duty was payable. Reliance was placed on section 2(f) of the
Central Excises and Salt Act, 1944 and Notification No.
18A/ 83-CE dated 9th July, 1983. The Superintendent (Techni-
cal) having held otherwi se, the respondent preferred an
appeal to the Collector (Appeals). The Collector rejected
the claim On appeal, the Customs, Excise and Gold (Control)
Appel late Tribunal referred to its own decision, “which is
the subject matter of the other appeals herein and set aside
the order of the Collector.

The facts leading to the other appeals are simlar, —and
the issue involved is the sane. The Revenue has filed the
appeal s under section 35-L of the Central Excises & Salt
Act .

On behal f of the Revenue, it was contended that w apping
paper cannot be deened to be component part because it did
not beconme an integral part of the packed paper

The assessee, however contended that w appi ng paper was
raw naterial or conponent part of the wapped paper, and
relied on S. 2(f) of the Act which includes any process
incidental or ancillary to the
1018
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conpl etion of a manufactured product. It was al so urged that
Revenue had itself considered the stage of wapped or packed
paper as the stage at which goods should be entered in the
statutory production register.

Di sm ssing the appeal s,

HELD: 1. 'Manufacture’ in the sense it is used in the
excise law, was not conplete until and unless wapping was
done. It is the |law now that excise is a duty on nanufac-
ture. Manufacture is the process or activity which brings
into existence new, identifiable and distinct goods. Goods
have been understood to be articles knowmn as identifiable
articles known in the market as goods and narketed or nar-
ketable in the market as such. The finished goods were cut-
to-size and packed paper which, according to the Indian
standard and trade practice, consisted of the wapping paper
and the wapped paper. Duty is |levied on goods. As the Act
does not define goods, the |legislature nust be taken to have
used that wordin its ordinary, dictionary neaning. The
dictionary neaning of the expressionis that to becone
"goods’ " it nmust be sonething which can ordinarily cone to
the market to be bought and sold and is known to the nmarket
as such. The Tribunal found, and there was material for the
Tribunal to do so, that the market in which articles in
guestion were sold were paper packed and w apped in paper
Therefore, anything that enters into and fornms part of that
process nust be deened to be raw material or conponent part
of the end product and rmust be deened to have been used in
conpl etion or manufacture of the “end product. [1021GH
1022A- D]

Bhor Industries Ltd., Bonbay v. Collector of Centra
Exci se, Bonbay, [1989] 1 SCC 602; South Bihar ~Sugar Mlls
Ltd., etc. v. Union of India & O's., [1968] 3 SCR 21; Union
of India v. Delhi Coth & General MIIs Ltd., [1963] " Suppl
I SCR 586; Union Carbide India Ltd. v. Union of India and
O's., [1986] 24 ELT 169; Collector of Central Excise, Baroda
v. Ms Anbal al Sarabhai Enterprises, [1989] 3 SCR 784 relied
on.

2. Processes incidental or ancillary to wapping are to
be included in the process of nmanufacture, manufacture in
the sense of bringing the goods into existence as these are
known in the market, is not conplete until these are w apped
in wapping paper. Manufacture of goods should normally
enconpass the entire process carried on by the dealer of
converting raw nmaterials into finished goods. Were -any
particular process, is so integrally connected with the
ultimate production of goods that, but for that process,
manuf acture or processing of

1019
goods woul d be comrercially inexpedient, article required in
that process, would fail within the expression ’in the

manuf acture of goods’. [1022E-(

Empire Industries Ltd. & Os. v. Union of India & Os.,
[1985] 3 SCC 314; J.K. Cotton Spinning and Waving MI1Ils Co.
Ltd. v. Sales Tax Oficer, [1965] 16 STC 563 (SC; relied
on. [ 1023F]

3. To be able to be marketed or to be narketable, in the
light of facts in the appeals, it was an essential require-
ment to be goods, to be wapped in paper. Anything required
to nake the goods marketable, must formpart of the manufac-
ture and any raw material or any material used for the sane
woul d be conponent part for the end product.

Col l ector of Central Excise v. Jay Engineering Wrks
Ltd., [1989] 39 ELT 169 (SC); referred to.
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JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 1589 of
1988 etc.

Fromthe Order dated 6.1.1988 of the Custons Excise and
Gold (Control) Appellate Tribunal, New Del hi in Appeal No.
2085 of 1985A in Order No. 5 of 1988-A.

K. Parasaran, Attorney General, A K Ganguli, K  Swany,
P. Parnmeswaran and Sushnma Suri for the Appellant.

R N. Bajoria, S.K Bagaria, Padam Khaita, Vivek Ganbhir,
Praveen Kumar, S.K Bagga and R K. Mehta for the Respond-
ents.

The Judgrment of the Court was delivered by

SABYASACHI  MUKHARIJI, J. These appeals are at the in-
stance of the revenue under section 35-L of the Centra
Excises & Salt Act, 1944 (hereinafter referred as to ’'the
Act’). Civil Appeal No. 1589 appeal arises out of Order No.
5 of 1988- A passed by the Custons, Excise and Gold (Control)
Appel l ate  Tribunal, New Del hi (hereinafter referred to as
"the Tribunal’).

The. respondent used to manufacture different varieties
of printing paper including wapping paper falling under
[tem No. 17(1) of the erstwhile Central Excise Tariff in
their factory at Bansberia, District Hubli. It is the appel-
lant’ s case that the respondent had violated the
1020
provisions of Rule 9(1), Rule 173-F and Rule 173-G of the
Central Excise Rules, 1944 inasnuch-as they  had renoved
4,000 kgs. of wrapping paper under Gate Pass No. A-460 dated
9th February, 1984 and 485 dated 17th February, 1984 val ued
at Rs. 13,200 without paynent of central excise duty. Show
cause notice was issued to the respondent as'to why. appro-
priate duty of excise anpbunting to Rs. 3,600 (basic), Rs. 180
(special) and Rs. 16.50 (cess) totalling Rs.3,796.50 should
not be recovered fromthemon the said quantity at the rate
of Rs.900 per MT. and special duty at the rate of 5% of
basic duty and cess 1/8%on value. Notice to show cause as
to why penalty should not be inposed was al so i ssued. / Cause
was shown by the respondent. It was the contention of the
respondent that there was no infringenent of —the _inpugned
provision and no duty was required to be paid on the excisa-
ble goods if it was captively consuned or utilised in-the
sanme factory as conponent part of the finished goods falling
under the sane tariff itemand specified in Rule 56(a)  of
the Central Excise Rules, 1944. It was further stated  that
in the instant case, w apped paper manufactured was captive-
Iy consumed and utilised as conponent part of other varie-
ties of paper. Wapping, it was contended, « of finished
product by wrapping paper is a process incidental and ancil-
lary to the conpletion of nanufactured product under section
2(f) of the Act and wrapping is used as a conponent part of
finished excisable goods attracting the benefit ‘of the
notification No. 18A-83-CE dated 9th July, 1983. The ' Super-
i ntendent (Technical) of Central Excise held otherw se. The
respondent preferred an appeal before the Collector (Ap-
peal s), Calcutta. The respondent contended before the Col-
lector that they were entitled to the benefit of notifica-
tion and it is well settled lawin view of several judgnents
of Hi gh Court and orders of the Tribunal that wapping of
paper was a process incidental or ancillary to the conple-
tion of manufacture of paper, as the printing and witing
paper could not be sold in the market wi thout being packed
and wapped by wapping paper. The Collector (Appeals),
however, rejected the claimto exenption in respect of such
wrapping paper in ternms of the proviso to Rule 9(1). There
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was an appeal to the Tribunal. The Tribunal referred to its
own decision in the case of Collector of Central Excise,
Bhubneshwar v. Orient Paper MIls, Brajraj Nagar, [1986] ELT
24 135, which is the subject matter of the other appea

i nvol ved herein, and set aside the order of Collector.

Simlar is the case in Gvil Appeal Nos. 3760-62 of
1988. In that case, Ms. Orient Paper MIls, Brajraj Nagar
respondents, were nmanufacturers of various types of paper
and paper board. They were also the manufacturers of wap-
pi ng paper for packing or w apping of
1021
other varieties of paper. Under the relevant notification
the Central Governnment had exenpted duty in respect of goods
if these were consuned or utilised in a place where such
goods were produced or manufactured wunder relevant rule
either as raw materials or conmponent parts for the manufac-
ture. Therefore, in order to get the benefit of non-levy of
exci se ~duty on w appi-ng paper, it had to be established in
both these appeal s that the w apping papers were consuned or
utilised by the respondent assessees as component parts or
raw material s for the finished products.

The Col |l ector (Appeals) in his order observed that when
wrappi ng paper was used for meking paper reans/reals, it
lost its original identity as w apping paper and becane a
part and parcel of 'the paper reanireal and as such avail able
for the benefit of amended Rules. Revenue disputed this
finding. It was contended that the wappi ng paper was not
utilised or consuned in the manufacture of other paper. On
behalf of the revenue, it was contended before us in these
appeal s that in order to be non-dutiable, the w apping paper
nmust be either conponent part or raw material and  nust be
consumed or utilised in the nmanufacture of the  finished
products. Wappi ng paper cannot, it was contended, be deened
to be component part because it did not becone an integra
part of the packed paper. In thi's connection, on behalf of
the revenue, |earned Attorney General drew our attention to
the fact that reliance had been placed on the decision of
the Kerala H gh Court in Paul Lazar v. State of Kerala,
[1977] 40 STC 437. On behalf of the respondent, however,
Shri  Bajoria placed reliance on section 2(f)  of the Act
whi ch includes any process incidental or ancillary to the
conpletion of a manufactured product. Therefore, it~ was
urged that all processes |eading upto the stage of ~goods,
when the goods beconme conpleted for marketing would  be
within the process of marketing. In that view of the situa-
tion, it was urged that wappi ng paper was raw material or
conponent part of the w apped paper. It was further urged
that revenue had itself considered the stage of wapped or
packed paper as the RGI. stage, i.e., the stage at = which
goods should be entered in the statutory production regis-
ter. 'Manufacture’ in the sense it is used in the excise
l aw, was not conplete until and unless wrapping was done. It
is law now that excise is a duty on nmanufacture. Mnufacture
is the process or activity which brings into existence new,
identifiable and distinct goods. Goods have been understood
to be articles known as identifiable articles known in the
mar ket as goods and marketed or marketable in the market as
such. See in this connection the observations of this Court
in Bhor Industries Ltd., Bonmbay v. Collector of Centra
Exci se Bonbay, [1989] 1 SCC
1022
602; South Bihar Sugar MIls Ltd., etc. v. Union of India &
Os., [1968] 3 SCR 21; Union of Indiav. Delhi doth &
General MIls Ltd., [1963] Supp. 1 SCR 586 and Uni on Car bi de
India Ltd. v. Union of India and Ors., [1986] 24 ELT 169.
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See also the decision of this Court in Civil Appeal No.
2215(NA) of 1988--Coll ector of Central Excise, Baroda v. Ms
Anbal al Sarabhai Enterprises, judgrment delivered on 10th
August, 1989. The finished goods were cut-to-size and packed
paper which, according to the Indian Standard and trade
practice, consisted of the wappi ng paper and the wapped
paper. In South Bihar Sugar MIIls Ltd.’s, case (supra), it
was held by this Court that the duty is levied on goods. As
the Act does not define goods, the |egislature nust be taken
to have used that word in its ordinary, dictionary meaning.
The dictionary meaning of the expression is that to becone
"goods’ it must be sonething which can ordinarily cone to
the market to be bought and sold and is known to the narket
as such. The Tribunal found; and there was material for the
Tribunal to do so, that the market in which articles in
guestion were sold were paper packed and wapped in paper
Therefore, anything that enters.into and fornms part of that
process nust be deemed to be raw material or component part
of the end product and rmust be deened to have been used in
conpl etion or manufacture of the end product.

This Court-in the case of Enpire-lIndustries Ltd. & Os.
V. Union of India & Ors., [1985] 3 SCC 314 has expl ai ned the
concept of ’'process’ in Excise Law. In view of the principle
laid down therein and other relevant decisions, processes
incidental or ancillary to wapping are to be included in
the process of manufacture, manufacture in the sense of
bringi ng the goods into existence as these are known in the
market is not conplete until these are wapped in wapping
paper. In J.K Cotton Spinning and Waving MIls Co. Ltd. v.
Sales Tax Officer, [1965] 16 STC 563 (SC), this Court while
construing the expression "in-the manufacture or  processing
of goods for sale’ in the context of Sales Tax Law,  though
the concept is different under the Excise Law, has held that
manuf acture of goods should normally enconpass the ‘entire
process carried on by the dealerof converting raw materials
into finished goods. Were any particular process, this
Court further enphasised, is so integrally connected wth
the ultinmate production of goods that, but for that process,
manuf acture or processing of goods would be comrercially
i nexpedient, articles required in that process, would fal
within the expression 'in the manufacture of goods’. The
Tri bunal on the appraisenent of all the relevant facts in
the light of the principles indicated before, upheld its own
decision in the case of Orient Paper MIls. [1984] 18 ELT 88
and in both the appeals accepted
1023
the manufacturer’s contentions and di sm ssed the appeal. The
revenue contends that the Tribunal has erred.

Shri  Bajoria for the respondent, drew our attention to
the decision of this Court in Collector of Central Excise v.
Jay Engineering Works Ltd., [1989] 39 ELT 169 (SC). There
the respondent was the nmanufacturer of electric fans, and
brought into its factory nameplates under Tariff Item 68 of
the erstwhile Central Excise Tariff. The naneplates were
affixed to the fans before nmarketing them The respondent
clainmed the benefit of proforma credit in terms of notifica-
tion No. 201/79 dated 4th June, 1979, which was for the
purpose of relief on the duty of excise paid on goods fall-
ing under Tariff Item 68, when these goods were used in the
manuf acture of other excisable goods. The said notification
stated that in supersession of the Notification No. 178/77
of the Central Excise dated 18th June, 1977, all excisable
goods on which duty of excise was leviable and in the nmanu-
facture of which any goods falling under Item No. 68 have
been wused, were exenpt fromso much of the duty of excise
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| eviable thereon as was equivalent to the duty of excise
already paid on the inputs. In that case, the question
before the Tribunal was whether the naneplates could be
consi dered as conponent part of the electric fan, so as to
be eligible for proforma credit under the exenption notifi-
cation. It was found by the Tribunal that no electric fan
could be renmoved fromthe factory for being marketed without
the naneplate. The Tribunal also noted in that case that
even though it could be said that electric fans could func-
tion wthout the naneplates, for actual nmarketing of the
fans, the affixation of the naneplate was considered an
essential requirenent.

To be able to be marketed or to be marketable, it ap-
pears to us, in the light of facts in the appeals, that it
was an essential requirenment to be goods, to be wapped in
paper. Anything required to nake the goods marketable, rnust
form part of the manufacture and any raw material or any
materi al s used for the same woul d be conponent part for the
end product. In our opinion, the Tribunal was right in the
view it took. There is no-groundto interfere in these
appeal s.

Before we concl ude, we nust further observe that Shri
Baj oria drew our attention to the judgment and order of the
Tribunal in Appeal 'No. ED(SB)A. No. 2734-83C (Collector of
Central Excise v. Oient Paper MIIs), where the appeal has
been preferred and in the' petition in appeal to this court
by the revenue under section 35L(b) of the Act, where the
guestion invol ved was whether the proforma credit under rule
56A of the Central Excise Rules, 1944 in respect of said
1024
packi ng and wrappi ng paper used for packing admssible or
not is punishable or not, the revenue has pleaded that the
unit of paper for sale was 'ream duly packed in wapping
paper and the real is cured and such real is also wapped in
the wapping paper. Therefore, from that statement, it
further appears that such ream or real are whol esal e pack-
ages and are stored in packed condition. If that is the
stand of the then it cannot be contended that w appi ng paper
is not integral part of the manufacture. If that is so, any
material utilised nust be conponent part of the raw naterial
used or consumed in the finished products. Apart from that,
under rule 56A of the Rules, the assessee would be entitled
to the benefit of deduction of the duty to be charged on al
wrappi ng papers, if any. Nothing contrary to the -aforesaid
was indicated to us by the revenue though asked to do so. In
the aforesaid view of the matter, this question involved in
these appeals is really of acadenmic interest.

These appeals, however, have no nmerit for  the reasons
i ndi cated above and are accordingly dismssed wthout' any
order as to costs.

G N Appeal s disni ssed
1025




