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ACT:

Industrial Di'sputes Act, 1947: Sections 9-A  33-C(2)
Payment of Gratuity Act, 1972.

Labour Law - Conpany--General Ofice Order No. 26 dated
1.12.1943--Provision for 'Retiring Al lowance’ (Pension) and
gratuity--Menorandum of settlenment between Conpany and
wor kmen- - Enpl oyees given option under the settlement either
for Gratuity or Retiring allowance--Enforcement of Gatuity
Act, 1972--Workers' claimfor retiring allowance (Pension)
in addition to gratuity--Held settlenent had not substituted
gratuity for pension--Enployees held entitled to ' pension
notw t hst andi ng the settl enent.

HEADNOTE

The General O fice Order No. 26 dated 1.12.1943 of the
Appel | ant - Conrpany provided that enployees with 30 years’
service or nore would be eligible to receive "Retiring
Al'l owance" (pension). The said office order also provided

that all permanent enployees who were in the Conpany’s
service prior to 1.1.1947 and who do not qualify for
retiring allowance on retirenent, will be eligible for
gratuity on finally |leaving the Conpany’s service subject
to the prescribed conditions being fulfiled. In 1956 a

menorandum of settlenment was signed by the  appellant-
conpany and the Enpl oyees’ Union under which the enployees
in service prior to 1.1.47 were required to opt at ‘the tine
of leaving service either for gratuity or inlieu of the
gratuity the retiring allowance. Later the Paynent of
Gratuity Act 1972 cane into force and the paynent of
gratuity becane statuory. The enployer and the Enpl oyees’
Union jointly applied to the Governnent for exenption from
the provisions the statue which was refused.

Sone of the retiring enployees of conpany filed
applications under Section 33-C(2) of the I ndustria
Di sputes Act, 1947 before the Labour Court clainmng pension
by alleging that payability of pension was a condtion of
service and the enployer had stopped it without any
Justification. The Labour Court allowed the applications.
Agai nst t he-
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order of the Labour Court the enployer preferred six wit

petitions. In the neantinme the sane dispute was referred to
the Industrial Tribunal and by an award the Tribuna
answer ed t he reference against the enpl oyees. The
Enpl oyees’” Union challenged the award by filling a wit

petition in the Hgh Court. Al the wit petitions were
heard by a learned single judge of the H gh Court who
allowed the wit petitions of the nanagenent against the
order of the Labour Court and dismissed the wit petition
preferred by the Labour Union challenging the award of the
Tri bunal . Wit appeals were carried against the single
Judges’ deci sion. The Appel |l ate Bench of the H gh Court
held that gratuity provided under the settlenment was not a
substitute of pension and the claimof pension was avail able
to enployees notwi thstanding the settlenent. Hence this
appeal by the enpl oyer-conpany.

Di smi ssing the appeals, this Court,

HELD: The 1956 settl ement between the parties does not

provide for paynment of pension except to pre-1947 enpl oyees

and meking the benefit liable to exercise of option under
cl ause 6(d) —of the settlenent. The retiral benefi t
(pensi on) was payable to all qualfied enpl oyees as a natter
of practice. |If under the settlenent that was not done away
with, the benefit arising out of General Ofice order No. 26
woul d still be availabl'e and gratuity contenpl ated under the
settl enment would not be a substitute of the retiral benefit
of pension. The Appellate Bench of the Hi gh Court was right
in holding that the entitlement to pension ‘had not been
substituted by the settlenment of 1956 and, therefore, the
claim to pension subject to qualification being satisfied
was avai |l abl e to be naintained notw t hstandi ng the
settlenent of 1956. The High Court rigtly came to the
concl usion that the Labour Court had justifiably worked out
the dues and the claimpetition under section 33-C(2) of the
1947 Act. [641C-D, 642C D

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: G vil Appeal Nos. 1450-
1458 of 1990.

From the Judgnment and Order dated 21.11.1988 of the
Madras Hi gh Court in WA. Nos. 864 to 870 of 1988 and WP.
Nos. 1600 and 1601 of 1986.

Nar ayanswany, N. Bal asubranani am and A.T. M _~Sanpath for
the Appell ant.

M Ramanmurthy, Ms. C. Ramamurthy, M A Krishnanoort hy,
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for the Respondents.

R C. Paul appeared in person

The Judgnent of the Court was delivered by

RANGANATH M SRA. CJ. These are appeals by 'specia
| eave and are directed against a common judgnent of the
Madras Hi gh Court delivered in a group of wit appeal s and a
wit petition.

E.I.D. Parry (India) Ltd. (hereinafter referred to as
‘the enployer’) has one of its units |ocated at Ranipet in
Tami | Nadu State where sanitary-ware, super phosphate and
i nsecticides are manufactured. Sonme of its retiring
enpl oyees filed applications under section 33-C(2) of the
I ndustrial Disputes Act, 1947 (*1947 Act’ for short) before
the Labour Court at Madras claimng pension by alleging that
payability of pension was a condition of service and the
enpl oyer had stopped it wthout any justification and
wi thout giving notice under section 9-A of the 1947 Act.
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The President Oficer of the 2nd Additional Labour Court,
Madras, allowed the same by his order dated 30th May, 1983,
after conputing the amounts. The enployer preferred six
wit petitions. |In the neantinme the same dispute had been
referred to the Industrial Tribunal and it answered the
ref erence against the enployees by award dated 13th
February, 1985. The award was assailed before the High
Court by the Union by filing of the seventh wit petition.
Al the seven wit petitions were heard by a learned Single
Judge who allowed the wit petitions of the nanagenent
agai nst the order of the Labour Court and dism ssed the wit
petition preferred by the | abour union challenging the award
of the Industrial Tribunal. Wit appeals were carried
agai nst the Single Judge' s decision

The nmain controversy before the Division Bench was as
to whether pension, or as is referred to by the parties,

"retiring allowance" was payable to the enployees. Thi s
dispute has a historical backdrop to which we may now
advert. Under Ceneral O fice Oder No. 26 dated |Ist

Decenber, 1943 "retiring all owances" were provided for. The
Ofice Order —provided that normally only enployees wth
thirty years’ service or nore would be eligible to receive
"Retiring Allowance". The Board reserved the right to alter
the scale of "retiring allowance". either generally or in
respect of individual enployees and had the authority to
sanction ‘retiring/ all owance’ when first granted and
subsequent paynent| becane a routine nmatter subject to annua
revi ew.
640

Gratuities were also provided under the Ofice O der by
saying that all pernmanent enployees (other than workers who
qualify for gratuities as per Factory  Certified Standing
Order) who were in the Conpany’'s service prior to '1.1.1947
and who do not qualify for Retiring Allowance on retirenent,

will be eligible for gratuity on - finally leaving the
Conpany’s service subject to one or other of the prescribed
conditions being fulfilled. |In all four alternatives were

provided. Cause (4) indicated that enpl oyees recruited on
or after 1.1.1947 would not be entitled to any gratuity.
There was a Menorandum of Settlenent between the
parties which may be referred to as the settlenment of 1956.
Clause (6) thereof related to gratuity and provided:
"Gratuity shall in future be payabl e by the conpany
in accordance with the follow ng rules:
(a)(i) Were, irrespective of the length of his
past service, an enployee dies in service, or is
retired on a nedical certificate acceptable to the
conpany, or is retired by the conpany on reaching
the age of superannuation, he shall be entitled to
gratuity calculated at the rate of one nonth's
basic salary for each conpleted year of service
and pro rata for any partly conpleted year of his
service ,subject to a maxi num of 15 nonths’  ‘basic
salary if his serviceis less than 30 years,
together with half of one nonth’'s basic salary for
each conpleted year of service in excess of 30
years and pro rata for any partly conpleted year of
service in excess of 30 years...............
(d) Employees in service prior to Ist January, 1947
may opt, at the time of |eaving service, either
for:
(i) Gatuity calculated in accordance wth
these rules or in accordance with the current
provi si ons of GCeneral Ofice Oder No. 26,
whi chever he prefers, or
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(ii) inlieu of gratuity, a retiring all owance
cal cul at ed in accordance with t he current
provi sions of General Office Order No. 26."
This settlenent as a fact incorporated the relevant part of
the O fice Oder.
641

The Paynment of Gratuity Act cane into force with effect
from Septenber, 1972 and paynent of gratuity becane
statutory. Wen that Act canme into force, the Enployer and
the Enployees ' Union jointly applied to the Government for
exenption fromthe provisions of the statute. The exenption
was, however, not granted. Payability of gratuity is no
longer in dispute. Wat is challenged is the claimof the
worknmen to retiring all owance (pension) under O fice or der
No. 26. The stand of the enployees has been that the
retiring allowance under General Ofice Oder No. 26 has
not been substituted by the 1956 settlenment and they are,
subject” to being qualified, entitled to the benefit of
pension and the statutory advantage of gratuity. It is a
fact that “the settlenment does not provide for paynent of
pensi on except-to pre-1947 enpl oyees and naking the benefit
liable to exercise of option under clause 6(d) above. It is
not in dispute that the retiral benefit (pension) was
payable to all qualified enployees as a matter of practice.
If under the settlenent that was not done away wth, the
benefit arising out of General Ofice O der No. 26 woul d
still be available and gratuity contenplated under the
settl enent would not be a substitute of the retiral benefit
of pensi on.

The Appellate Bench of the H gh Court has found that
gratuity provided under the settlenment was not a substitute
of pensi on. M. Narayanaswany, |earned senior ' counse
appearing in support of the appeal s took us through the
various docunents and placed the matter at considerable
length and with lucidity. He even relied on what he
described as the prevailing practice between 1956 and 1972-
the settlement and the Gratuity Act-when no retiral / benefit
was either clainmed or paid. W have, however, not been able
to see any defect in the reasoning of the Division Bench
decision of the Hi gh Court where it has ultimtely cone to
the conclusion that the settlenment —had not substituted
gratuity for pension. W find that by way of an interim
neasure this Court by an order dated 5th May, 1989 had
directed the enployer to pay the pension to the enployees in
accordance with the order of the Hi gh Court-with effect from
st May, 1989 and that fromthe record appears to have been
pai d.

A petition had been filed in this Court on 23rd April
1990 by the enployer for nodification of the condition
indicated in the order granting special |eave and we had
heard counsel for both the sides on the said petition. We
had made it <clear at the hearing of the petition for
nodi fication of the order granting special |eave that the
guestion as to payability of retirenent benefit after the
1956 settlenent would be exami ned. The total nunber  of
enpl oyees involved in this dispute was
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about 347. Many of them had not only retired but had also
died and in respect of those who were dead it would be a
guestion of the benefits up to the date of death of the
respective enpl oyees to be pai d to their | ega
representatives. M. Nar ayanaswany had enphatically
contended t hat what was being decided was not a clai mof 347
enpl oyees but it had its repercussion on the industria
peace between the enpl oyer and the enpl oyee at other pl aces.
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W would like to make it clear that we have gone into the
guestion confined to the claimto the enployees of the
Rani pet factory and not the liability of the enployer
general ly, Besides, M. Narayanaswany had also told us at
t he hearing that there are special features in t he
arrangenent in regard to enpl oyees el sewhere

W are satisfied that the Appellate Bench of the Hi gh
Court was right in holding that the entitlenment to pension
had not been substituted by the settlenment of 1956 and,
therefore, the claimto pension subject to qualification
bei ng satisfied was avail abl e to be mai nt ai ned
notwi t hstanding the settlenent of 1956, The H gh Court
rightly came to the conclusion that the Labour Court had
justifiably worked out the dues and the <claim petitions
under section 33-C(2)  of the 1947 Act. We uphold the
judgrment of the High Court and dismiss these appeals. The
enpl oyees had asked for award of interest on their dues.
The challenge of the enployer was not groundl ess and we do
not think in the facts of these cases the enployees or their
| egal representatives would be entitled to interest. We
hope and trust that the enployer would not liquidate its
l[iability wthout delay by satisfying the orders of the
Labour Court and the-clains of the workmen or their |[|ega
representatives as and when nuade.

A sumof Rs. 10,000 had been given by the enployer to
Sri Pant for the Union to contest these nmatters and he has
been paid the anpunt under this Court’s order. No order for
further courts.
T.N A Appeal s di smi ssed.
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