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R 1992 SC 443 (10)
ACT:

Constitution of India, Arts. 14, 19(1) (g), 19(6),
31(2), 301--H ghway-Its origin and use-Citizen's rights in
respect of highwas-Vis-a-vis the State-State’s right to
control highway-Limt of such control-Constitution of India
(First Amendnent) Act, 1951 -U. P. Road Transport Act, 1951
(U P. Act Il of 1951)-- \Whether wultra vires t he
Constitution--Subsequent anmendment of Constitution if can
validate a prior unconstitutional Act.
708

HEADNOTE

A highway ~has -its origin, apart from statute, in
dedi cation either express or inplied, by the owner of |and
of a right of passage over it to the public and the
acceptance thereof by the public. Dedication is presuned by

long and wuninterrupted user of a way by the public. The
presunption in such cases is so strong as to dispense wth
all enquiry into the actual ownership of the land or the
intention of the owner about its user

Al  public streets and roads vest in the State, but

the State holds themas trustees on behalf of the public.
The nmenbers of the public are entitled as beneficiaries to
use themas a matter of right and this right is limted only
by the simlar rights possessed by every other citizen to
use the pathways. The State as trustees on behalf of the
public is entitled to inpose all such limtations —on the
character and extent of the user as may be requisite for
protecting the rights of the public generally; but | subject
to such linmtations the the right of a citizen to carry on
busi ness in transport vehicles on public pathways cannot be
denied to him on the ground that the State owns the
hi ghways.

G S. S Mitor Service v. State of Madras ([19521 2
M L. J. 894) referred to with approval.

Wthin the Ilinmits inposed by State regulations any
menber of the public can ply nmotor vehicles on a public
road. To that extent he can also carry on the business of
transporting passengers with the aid of vehicles. 1t is to
this carrying on of the trade or business that the guarantee
in Art. 19(1) (g) is attracted and a citizen can
legitimately complain if any legislation takes away or
curtails that right any nore than is permssible under
clause (6) of that article.

Article 19(6) as the result of the Constitution (First
Amendnent) Act, 1951, enables the State to carry- on any
trade or business either by itself or through corporations
owned or controlled by the State to the exclusion of private
citizens wholly or in part. This provision of Art. 19(6),
whi ch was introduced by the anendnent of the Constitution in
1951, was not in existence when the U P. Road Transport
Act, 1951 (U. P. Act Il of 1951), was passed and therefore
the wvalidity of the inmpugned Act is not to be decided by
appl yi ng the provisions of the now cl ause.

Amendnent of the Constitution which cane |ater cannot
be invoked to validate an earlier |egislation which nust be
regarded as unconstitutional when it was passed, because a
statute void for unconstitutionality is dead and cannot be
vitalised by a subsequent anendnent of the Constitution
renovi ng the Constitutional objection but must be reenacted.
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Al t hough the nornmal use of the word "restriction" seens
to be in the sense of limtation and not extinction but
(without expressing any final opinion on the matter) if the
word " | restriction" does not include total prohibition
then the inpugned Act cannot be justified under Art. 19(6)
of the Constitution and it would
709
be void unless supported by Art. 31. |f however the word Is
restriction” in Art. 19(6) be taken in certain circunstances
to include prohibition as well then the prohibition of the
right of all private citizens to carry on the business of
notor transport on public roads within the State of Utar
Pradesh as laid down by the inmpugned Act, cannot be
justified as reasonable restrictions inposed in t he
interests of the general public.

Whether the restrictions are reasonable or not would
depend to a | arge extent-on the nature of the trade and the
conditions prevalent init. There is nothing wong in the
nature of the nmotor transport trade in the present case
whi ch is ‘perfectly innocuous.

The ~U. P. Road Transport Act, (Il of 1951) which
violates the fundanmental rights of the private citizens
guaranteed under Art. 19(1) (g) of the Constitution and is
not protected by clause (6) of Art. 19 as it stood at the
time of enactnment nust be held to be void under Art. 13(2)
of the Constitution.

The effect of the prohibition of the trade or business
of the citizens by the inmpugned |egislation amunts to
deprivation of their property or interest in 'a comrercia
undertaking within the neaning of Art. 31(2) of the
Constitution and therefore U P. Road Transport Act, 1951,
of fends agai nst the provision of that clause inasnmuch as no
provi sion for conpensation has been nade in the Act.

The inpugned Act is not void on the ground that it
of fends agai nst the equal protection rule enbodied- in Art.
14 of the Constitution.

The contention whether the inpugned Act conflicts wth
the guarantee of freedomof inter-State and intra-state
trade, conmmerce and intercourse provided for by Art. 301 of
the Constitution discussed and the points that could be
rai sed and the possible views that could be taken indicated
wi t hout expressing any final opinion thereupon.

Cooverjee v. The Excise Comm ssioner, etc. ([1954] S.C R
873) di stingui shed.

West  Bengal v. Subodh Go pal Bose and- Qthers ([1954]
S.C.R 587) and Dwarkadas Shrinivas v. The Shol apur ~Spi nni ng
and Weaving Co. Ltd. ([1954] S.C.R 674) foll owed:

Packard v. Banton (68 L.E 596; 264 U S. 140), Frost v.
Railroad Commission (70 L.E. 1101), Stephenson v. Binford
(77 L.E 288), Mtilal v. Utar Pradesh Governnent < (I.L. R
1951 All. 257), Municipal Corporation of the City of Toronto
v. Virgo ([1896] A C 88), A K Gopalan v. The State
([1950] S.C.R 88), Lokanath Msra v. The State of ' Oissa
(Al1.R 1952 Oissa 42), Conmmonwealth of Australia -and
QO hers v. Bank of New South Wales and thers ([1950] A.C
235) and P. and 0. Steam Navigation Co. v. The Secretary of
State (1861 5 B.H C.R Appendix 1) referred to.

91

710

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos. 182 and 183
of 1954.
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Appeal s under article 132(1) of the Constitution of
India fromthe Judgnent and Order, dated the 17th Novenber,
1953, of the High Court of Judicature at Allahabad in Cvi
M scel l aneous Wit No. 414 of 1953, connected with Gvi
M scel | aneous Wits Nos. 537, 579 to 582, 587 to 595, 597 to
603, 617 to 620, 622, 623, 626 to 629, 633, 634, 638, 639,
651 to 654, 677 all of 1952 and 339 to 342, 351 to 355, 363,
372 to 374, 397, 416 to 464, 504 and 505 of 1953.

G S. Pathak (V. D. Bhargava and Naunit Lal, with him for
the appel |l ants.

K. L. Msra, Advocate-GCGeneral for the State of U P.
and Jagdish Swarup (J. K. Srivastva and C. P. Lal, wth
then) for the respondents.

1954. Cctober 13. The Judgnent of the Court was delivered
by

MUKHERJEA  J.-The appellant in these two anal ogous
appeal s, along with many ot hers, have been carrying on the

busi ness of plying nmotor vehicles, as ,stage carriages ' on
hire, on the Bul andshabr-Del hi route froma nunber of years
past. The running of these vehicles has been regulated so

long by the Mdotor Vehicles Act of 1939 which provides, inter
alia, for granting of drivinglicences, the registration of
vehicles and exercising control over transport vehicles
through permts granted by Regional Transport Authorities.
Section 42(3) of the Act exenpts transport vehicles, owned
by or on behalf of the Central Government or the Provincia
CGovernment fromthe necessity of obtaining permits unless
the vehicles were used in connection Path the business of an
Indian State Railway. « It appears, that some tinme after 1947
the Government of U. P. conceived the idea of running their
own buses on the public thoroughfares. They first started
runni ng buses only as conpetitors with the private operators
but later on they decided to exclude all private bus ' owners
from the field and establish a conplete State nmonopoly in

respect to the road transport business. They sought to
achi eve this object by
711

calling in aid the provisions of the Mtor Vehicles Act
itself. Under section 42(3) of the Act as nentioned above,
the Governnent had not to obtain permits for their own
vehicles and they could run any nunmber of buses as they
i ked without the necessity of taking out permts for them
The Transport Authorities, in furtherance of -this~ State
policy, began cancelling the permts already issued to
private operators and refusing pernmits to people who would
ot herwi se have been entitled to them Upon this, a nunber
of private bus owners filed petitions in the Allahabad Hi gh
Court under article 226 of the Constitution praying for
appropriate relief, by way of wits, against what was
described as the illegal use of the provisions of the /Mtor
Vehicles Act -by the Governnent of U P. These ‘petitions
were heard by a Full Bench of five Judges and four judgments
were delivered dealing with various questions that  were
raised by the parties. A mpjority of the judges expressed
the opinion that the State, purporting to act under section
42(3) of the Mdtor Vehicles Act, could not 'discrimnate
agai nst other persons in their own favour and that the sub-
section, in so far as it purports to exenpt State Transport
buses fromthe obligation to obtain permts for their use,
conflicts wth article 14 of the Constitution. Al  the
judges concurred in holding that nationalisation of an
i ndustry was not possible by a nere executive order w thout
appropriate |legislation and such | egislation would probably
have to be justified wunder article 19(6) of the
Consti tution. As a result of this decision the Transport
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Authorities were directed to deal with the applications for
permts, nade by the various private bus owners, in
accordance with the provisions of the Motor Vehicles Act,
without in any way being influenced by the consideration
that the State Government wanted to run buses of their own
on certain routes.

In view of this pronouncenent of law, the State
CGovernment, which wanted to have the exclusive right to
operate Road Transport Services within its territory, sought
the assistance of the Legislature and the U P. Road

Transport Act (Act Il of 1951) was passed and
712
becare law on and fromthe 10th of February, 1951. It is

the constitutional validity of this enactnent which is the
subj ect-matter of contest in these present proceedings.

The preanble to the Road Transport Act (hereinafter
called "The Act") says:

"Whereas it is expedient in the interest of the genera
public' and for the pronotion of the suitable and efficient
road transport to provide-for a State Road Transport
Services in Utar Pradesh, it is enacted as
foll ows."

Section 2 gives -definitions of certain terms, while
section 3, which is the npbst material section in the Act,

enmbodies virtually its whole purpose. It provides that
wher e the State GCovernment is satisfied that it is
necessary, in the interest of general public and for sub-

serving the common good, so to direct, it may declare that
the Road Transport Services in general, or any particular
cl ass of such service on any route or portion thereof, shal
be 'run and operated by the State Governnent exclusively or
by the State Government in conjunction wth railway or
partly by the State Governnment and partly by others in
accordance with the provisions of this Act. Section 4
provides for publication of a scheme franed in accordance
with the above declaration and objections to such scheme can
be made by interested persons.in the nanner laid 'down in
section 5. As soon as the schene is finalised, certain
consequences foll ow which are detailed in section 7. So |ong
as the schene continues in force, the State Governnent shal
have the exclusive right to operate Road Transport Services,
or if the scheme so provides, a certain fixed nunber of
transport vehicles belonging to others can also be run on
those roads. The State Government shall be authorised  in
all such cases to direct the dispensation of the State
Transport vehicles fromthe necessity of taking out permts,
or to cancel, alter or nodify any existing pernits or to add
any fresh condition to any permt in respect of. any
transport vehicle. The remmining portion of the Act
purports to lay down how the provisions of the Act are 'to be
wor ked out and inplenmented. Sections 8 and 9
713

provide respectively for the appointment of a Transport
Conmi ssion and Advisory Commttees. Under section 10 the
State Governnent nmay del egate its powers under the Act to an
of ficer or authority subordinate to it. Section 12 nakes it
an offence for any person to drive a public service vehicle
or allow such vehicle to be used in contravention of the
provi sions of section 7. It is not necessary to refer to the
provisions of the remaining sections as they are not
material for our present purpose.

By a notification dated the 25th of March, 1953, the U
P. CGovernment published a declaration in terns of section 3
of the Act, to the effect, that the State carriage services,
among others, on the Bul andshar Del hi route, shall be run
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and operated exclusively by the State Governnent. A further
notification issued on the 7th of April following set out
what purported to be a schenme for the operation of the State
carriage services on these routes. Thereupon the two appel -
lants as well as several other private bus owners numnbering
106 in all, who plied transport buses on these routes,
presented petitions under article 226 of the Constitution
before the H gh Court at Allahabad praying for wits, in the
nature of mandamus, directing the U P. Governnent and the
State Transport Authorities not to interfere with the
operation of the stage carriages of the petitioners and to
refrain from operating the State Road Transport Service
except in accordance w<th the provisions of the Motor
Vehicles Act. The constitutional validity of the Act was
chal | enged on a nunber of grounds, the principal contentions
bei ng:

(1)that the Act was discrimnatory in its character and
cont r avened t he provi si ons of article 14 of the
Constitution;

(2)that it conflicted with the fundanental rights of the
petitioners guaranteed _under —article 19(1)(g) of t he
Constitution; and

(3)that it was an invalid piece of legislation as it
purported to acquire the interest of the petitioners in a
commercial undertaking w thout nmaking 'any provision for
conpensation as is required under article 31(2)

714
of the Constitution. It was further argued that the Act
vi ol ated the guarantee of freedom of inter-State and intra-
state trade enbodied in article 301 of the Constitution

Al these wit petitions were heard by a Division Bench
of the Hi gh Court consisting of Mikherji and Chaturvedi JJ.
By two separate but concurring judgnents dated the 17th of

November, 1953, the learned Judges repelled all t he
contentions of the petitioners and dismssed the wit
petitions. It is against this decision that these two

appeals have cone up to this Court on the strength of
certificates granted by the H gh Court and M. Gopal Swarup
Pat hak appearing in support of the appeals has reiterated
practically all the grounds which were urged-on behalf of
his clients in the Court below W wll take up these
points in proper order and it will be convenient first  of
all to address ourselves to the two allied questions,  viz.,
whet her the appellants could claimany fundanental right
under article 19(1)(g) of the Constitution which can be said
to have been violated by the inpugned Ilegislation, and
whet her the Act has deprived themof any ’'property’ which
woul d attract the operation of article 31 of the
Constitution?

M. Pathak argues that a right to carry ~on any
occupation, trade or business is guaranteed to all ~ citizens
by article 19(1)(g) of the Constitution. The appellants in
the present cases were carrying on the business of ' plying
buses on hire on a public highway until now and the Act
which prevents themfrom pursuing that trade or business
conflicts therefore with the fundanental right guaranteed
under article 19(1)(g) of the Constitution. It is said also
that this beneficial interest of the appellants in the
commercial undertaking is 'property’ within the neaning of
article 31(2) of the Constitution and as the Act does not
conformto the requirenents of that article, it nust be held
to be void.

M. Pathak put forward another and a somewhat nove
argunent that the right of the appellants to use a public
hi ghway for purposes of trade is in the nature of an
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easenent and as such can be reckoned as property
715
in law, consequently there has been a deprivation of
property by the inmpugned legislation in this sense also.
This contention seems to us to be untenable and it was
rightly abandoned by the | earned counsel

The Advocate-General appearing for the State of "U P
did not and could not dispute that a right to pursue any
trade, business or occupation of one’'s choice is guaranteed
by the Constitution. He says however that this does not
mean that a citizen can carry on his trade or business
anywhere he likes and such right is also guaranteed by the
Constitution. He nmust have a legal right to use a
particular place for purposes of his trade or business,
before he can resist- any encroachment upon it on the
strength of the constitutional guarantee. H's argument in
substance is, that the bus owners, as nenbers of the public,
have no legal right to ply buses on hire on any public road.
The only right which a nmenber of the public can assert in
respect . ‘of ‘a highway is the right of passing and repassing
over it. ~The State in which all public ways vest under the
law has the sole right to determ ne whether it would allow
any citizen to carry-on a trade or business upon a public
hi ghway and if so, towhat extent. The citizen has no
inherent right in this respect apart from any State
sanction. The position, therefore is, that the rights of
the appellants, as indeed those of the other bus owners, are
created entirely by State legislation and by State
| egi sl ation they coul d be deprived of the sane.  There is no
guestion of any conflict wth the fundanental right
guaranteed under article 19(1)(g) of the Constitution in
such cases. The argument requires careful consideration

It is not disputed that the Bul andshahr-Del hi route is
a part of the Grand Trunk Road which is-a public highway.
According to English |aw, which has been applied all 'along
in India, a highway has its origin, apart fromstatute, in
dedi cation, either express or inplied, by the owner of |and
of a right of passage over it to the public’ and the
acceptance of that right by the public (1). In the large
majority of cases this dedication is presuned fromlong and
uni nt errupt ed
(1) Vide Pratt & Mackenzie on Law of H ghways, 19th edn. p.
13.

716

user of a way by the public, and the presunption in~ such
cases is so strong as to dispense with all enquiry into the
actual intention of the owner of the soil and.it is not even
material to enquire who the owner was (). The fact that the
menbers of the public have a right of passing and repassing
over a hi ghway does not nmean however that all hi ghways could
be legitimtely used as foot passages only and “that any
ot her user is possible only wth the permssion or
sufferance of the State. It is fromthe nature of the  user
that the extent of the right of passage has to be inferred
and the settled principle is that the right extends to al
forms of traffic which have been usual and accustomed and
also to all which are reasonably simlar and incidenta
thereto ( 2). The law has thus been stated

in Hal sbury’s Laws of Engl and(1):

"Where a highway originates in an inferred dedication
it is a question of fact what kind of traffic it was so
dedi cated for, having regard to the character of the way and
the nature of the user prior to the date at which -they
i nfer dedication; and a right of passage once acquired wll
extend to nore nodern forns of traffic reasonably sinmlar to
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those for which the highway was originally dedicated, so
| ong as they do not inpose a substantially greater burden on
the owner of the soil."

There can be no dispute that the Grand Trunk Road which
as a public highway, has been in existence since the 15th
Century A D. has been used for all sorts of vehicular
traffic that were in vogue at different tines. Mot or
vehicles were certainly not known when the road cane into
exi stence but the use of notor vehicles in nodern tinmes as
means of |oconotion and transport could not, on t he
principle stated above, ampbunt to an unwarrant abl e extension
of the accustoned user to which the highway is subjected.
If there is any danger to the road by reason of such user
or if such user by one interferes with the user by others,
it is up tothe State to regulate the motor traffic or
reduce the nunber or weigh of vehicles on the road in any
way it
(i) Ibid page 28.

(2) |bid page 35.

(3) Vol. i 6, p. 185.
717
likes, and to that no objection can possibly be taken. But

the right of the public to use notor vehicles on the public
road cannot, in any sense, be regarded as a right created by
the Mdtor Vehicles Act. The right exists anterior to any
| egislation on this subject as an incident of public rights
over a highway. The State only controls and regulates it
for the purpose of ensuring safety, peace, health and good
nmorals of the public. Once the position is accepted that a
menber of the public is entitled to ply notor vehicles on
the public road as an incident of his right of passage over
a highway, the question is really immterial whether he
plies a vehicle for pleasure or pastinme or for the purpose
of trade and business. The nature of the right in respect
to the highway is not in any way affected thereby and we
cannot agree with the | earned AdvocateGeneral that the wuser
of a public road for purposes of ‘trade is an extraordinary
or special wuse of the highway which can be acquired only
under special sanction fromthe State.

The | earned  Advocate-Ceneral. in_support of hi s
contention has referred us to a few Anerican cases on the
poi nt . In the case of Packard v. Banton(1), Sutherland J.

observed as foll ows:

" The streets belong to the public and are prinmarily for
the wuse of the public in the ordinary way.- Their use for
purposes of gain is special and extraordi nary and generally
at least may be prohibited or conditioned as the Legislature
deens proper. "

This decision was approved in Frost v. Rai | r oad
Conmi ssion(1), and again in Stephenson v. Binford(3), /where
Sut herland J. practically reiterated his observations in the
previ ous case as foll ows:

"1t is a well established | aw that the hi ghways of the
State are public property; that their primary and preferred
use is for private purposes; and that their use for purposes
of gain is special and extraordinary which generally at
| east the Legislature nmay prohibit or condition as it sees
fit.

(1)68 L.E. 596; 264 U. S 140. (3) 77 L.E. 288, 294
(2) 70 L.E. 1101 1108. (4) I.L.R 1951 All. 257.
92
718

W do not think that this is the law of |India under
our Constitution. The cases referred to above were noticed
by the All ahabad H gh Court in the Full Bench decision of
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Motilal v. Utar Pradesh Governnent(1l), and two of the
| earned Judges constituting the Full Bench expressed their
opi nion that this 'doctrine of exceptional user’ mght have
been evolved by the American Courts in the same way as they
evol ved the 'doctrine of police powers.’” They both held that
this American rule did not enbody the English or the Indian
| aw on the subject.

This identical point was investigated with considerable
t horoughness in a recent decision of the Madras Hi gh Court
in C S S Mtor Service v. State of Madras(2), and it was
pointed out by Venkatarama Ayyar J. who delivered the

judgrment of the Court, that the rule of special or
extraordi nary use of highways in Anerica had its roots in
the doctrine of 'franchise', which is still a recognised

institution in that country.  The doctrine of 'franchise or
"privilege’ has its originin English Common Law and was
bound up with the old prerogative of the Crown. Thi s
doctrine continued tolive in the Anerican legal world as a
survival of the pre-independence days, though in an altered
form The place of the royal grants wunder the English
Conmon Law was taken by the legislative grants in Anerica
and the grant of special rights by legislation to particular
i ndi vi dual s or companies is regarded there as a 'franchise
or ’'Privilege' differing fromthe ordinary liberties of a
citizen. The carrying on of transport buses by comobn
carriers on the public road in Arerica i's a ' franchise' and
not a comon law right, which could be clained by al
citizens and a distinction is nade, as the cases cited above
wi Il show, between contract carriers who carry passengers or
goods under particular contracts and common-carriers whose
business is affected with public interest.” Over the latter
the State clainms and exercises a plenary power of  control
Ayyar J. has, in our opinion, rightly pointed out that this
doctrine of ’'franchise’ has no place in~ our Constitution
Under the Indian Constitution the contract

(i) I.L.R 1951 All. 257.

(2) (1952) 2 ML.J. 894.

719

carries as well as the common carriers woul d occupy the sane
position so far as the guaranteed right under article 19(1)
(g) is concerned and both are liable to be controlled by
appropriate regulations under clause (6) of ~that article.
The law on the point, as it stands at present, has been thus
summed up by the | earned Judge

"The true position then is, that all- public streets
and roads vest in the State, but that the State holds them
as trustees on behalf of the public. The nenbers of the
public are entitled as beneficiaries to use themas a matter
of right and this right is limted only by the simlar
ri ghts possessed by every other citizen to use the pathways.
The State as trustees on behalf of the public is entitled to
impose all such limtations on the character and extent of
the wuser as may be requisite for protecting the rights of
the public generally ;......... but subject to such
l[imtations the right of a citizen to carry on business in
transport vehicles on public pathways cannot be denied to
himon the ground that the State owns the hi ghways. "

W are in entire agreement with the statenent of |aw
made in these passages. Wthin the limts inposed by State
regul ati ons any menber of the public can ply motor vehicles
on a public road. To that extent he can also carry on the
busi ness of transporting passengers with the aid of the
vehi cl es. It is to this carrying on of the trade or
busi ness that the guarantee in article 19(1) (9) is
attracted and a citizen can legitimately conplain if any
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| egi sl ation takes away or curtails that right any nore than
is perm ssible under clause (6) of that article.

The legislation in the present case has excluded al
private bus owners fromthe field of transport business.
Prima facie it is an infraction of the provision of article
19(1) (g) of +the Constitution and the question for our
consideration therefore is whether this invasion by the
Legi sl ature of the fundanmental right can be justified under
the provision of clause (6) of article 19 on the ground that
it inposes reasonable restrictions on the exercise of the
right in the interests of the general public.
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Article 19(6) of the Constitution, as it stands after
the anmendrment of 1951, nmkes a three-fold provision by way
of exception to or limtation upon clause (1) (g) of the
article. 1In the first place it enpowers the State to inpose
reasonabl e restrictions upon the freedom of trade, business,
occupation or _profession in the interests of the genera
public. In the second place it. enpowers the State to
prescribe the professional ~and technical qualifications
necessary - for-practicing any profession or carrying on any
occupation, trade or business. Thirdly,-and this is the
result of the Constitution (First) Anendment Act of 1951-it
enables the State to carry on any trade or business either
by itself or through a corporation owed or controlled by
the State to the exclusion of private citizens wholly or in
part. It is not disputed that the third provision which was
i ntroduced by the amendment of the Constitution in 1951 was
not in existence when the inpugned Act was passed and the
Hi gh Court rightly held that the validity of the Act is not
to be decided by applying the provision of the new clause.
The |earned Judges held however that quite apart ‘from the
new provi sion, the creation of a State nonopoly in regard to
transport service, as has been done under the Act, could be
justified as reasonable restrictions upon the fundanenta
right enunciated in article 19(1) (g) of the Constitution

inposed in the interests of the general public. The
guestion is, whether the view taken by the High Court is
ri ght?

To answer this question three things will have to be
consi der ed. The first is, whet her t he expr essi-on

"restriction” as used in article 19(6) and for the matter of
that in the other sub-clauses of the article, neans and
i ncludes total deprivation as well? |If the answer is inthe
affirmative, then only the other two questions would arise,
nanmely, whether these restrictions are reasonable and have
been inposed in the interests of the general  public *?
According to the neaning given in the Oxford Dictionary, the
word "restriction" con. notes a 'limtation inmposed upon a
person or a thing, a 'condition or regulation’ ~of this
nature, though the wuse of the word in the “sense of
suppressi on i s not
721
al t oget her unknown. I n the case of Municipal Corporation of
the Cty of Toronto v. Virgo(l), Lord Davey while discussing
a statutory power conferred on a Municipal Council to make
bye-laws for regulating and governing a trade nmade the
foll owi ng observation:

" No doubt the regul ation and governance of a trade may
i nvol ve the inposition of restrictions on its exercise......
where such restrictions are in the opinion of the public
authority necessary to prevent a nuisance or for the
mai nt enance of order. But their Lordships think that there
is a marked distinction to be drawn between the prohibition
or prevention of a trade and the regul ati on or governance of
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it, and indeed a power to regulate and govern seens to inply
the continued existence of that which is to be regulated or
governed. "

Thi s line of reasoning receives support from the
observations made by sone of the |learned Judges of this
Court in their respective judgnments in the case of A K
Gopal an v. The State (2). The question for consideration in
that case was the constitutional validity of the Preventive
Detention Act and one of the contentions raised by the
| earned counsel for the appellant in attacking the wvalidity
of the legislation was, that it invaded the right of free
novenent guar ant eed under article 19(1) (d) of the
Constitution ; and as the restrictions inposed by it could
not be regarded as reasonable restrictions wthin the
nmeani ng of clause (5) of the article, the enactnent should
be held to be void. This argument was repelled by the
majority of the Judges inter alia on the ground that a |aw
whi ch authorises the deprivation of personal liberty did not
fall wthin the purview of article 19 and its validity was
not to be judge d by the criteria indicated in that article
but depended on its conpliance with the requirements of
articles 21 and 22 of the Constitution. The expression
Personal liberty" as-used in article 21, it was said, was
sufficiently conprehensive to include the particul ar
freedons enunerated in article 19(1) and its deprivation
therefore in accordance with the provision of article 21
would result in automatic extinction of the other freedons
also. In this connection reference was made to
(1) [1896] A.C. 88,93.

(2) [1950] S.C.R 88.
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the several sub-clauses of article 19 and Patanjali . Sastri
J. expressed his views in the foll owing words:

"The use of the word 'restrictions’ in the various sub-
clauses seens to inply, inthe context, that the rights
guaranteed by the Article are still capable of being
exercised, and to exclude the idea of incarceration though
the words 'restriction and deprivation’ are sonetines used
as inter- changeable terns, as restriction nmay reach a point
where it may well anmpunt to deprivation. Read as ~a whole
and viewed in its setting anong the group of provisions
relating to 'right to freedomi, Article 19 seens to ny mnd
to presuppose that the citizen to whomthe possession of
these fundanental rights is secured retains the substratum
of personal freedom on which al one the enjoynent” of these
ri ghts necessarily rests.”

The point for consideration in that case was undoubtedly
different fromthe one that has arisen in the present . case
and the question whether the restrictions enunerated in the
several sub-clauses of article’ 19 could go to the length of
total deprivation of these liberties was neither raised nor
decided in that case. But a distinction was drawn by the
majority of |earned Judges between negation or deprivation
of a right and a restriction upon it and although it —was
said. that restriction may reach a point where it mght
amount to deprivation, yet restrictions would normally pre-
suppose the continued existence-no matter even in a very
thin and attenuated formof the thing upon which the
restrictions were inmposed. Kania C J. in his judgment (vide
page 106) expressly said:

Therefore Article 19(5) cannot apply to a substantive
| aw depriving a citizen of personal liberty. | amunable to
accept the contention that the word 'deprivation’ includes
within its scope 'restriction’ when interpreting Article
21."
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Against this viewit may be urged that the use of the
words 'deprivation" and "restrictions" as interchangeable
expressions is not altogether unusual in ordinary |anguage
and the nature and extent of restrictions might in some
cases amount to a negation of the right. The Oissa, High
Court in the care of Lokanath

723
Msra v. The State of Orissa (1) accepted this view and rmade
a distinction between "regulation" and "restriction". In

the opinion of the | earned Judges the observations of Lord
Davey in Minicipal Corporation of the City of Toronto v.
Virgo (supra) referred to above could be distinguished on
the ground that the expression used in that article was not
"restriction’” but regulation’ and 'governing' . It is said
that the framers of the Constitution were aware of the
di stincti on between the power to 'regulate’ and the power to
"restrict’ and this would be apparent froma scrutiny of
sub- cl ause "a)~ of ~clause (2) of article 25 of the
Constitution where the words "regul ating" and "restricting"
occur in juxtaposition indicating thereby that they were not
i ntended to convey the sanme neani ng.

On behalf of the respondents much reliance has also
been placed on a decision of this Court in Cooverjee v. The
Exci se COW SSI ONER, etc. (2) where the poi nt for
consideration was the validity of the Excise Regulation | of
1915. It was contended, inter alia, ~on behalf of the
appellant in that case that the Excise Regulation and the
auction sales nade thereunder were ultra vires, as the |aw
purported to grant nmonopoly of that trade to a few persons
and this was inconsistent wth article 19(1)(g) of the
Constitution. This contention was negatived and this Court
hel d that for the purpose of determ ning reasonabl e
restrictions wthin the nmeaning of article 19(6) of the
Constitution on the right given under article 19(1)(9),
regard nust be had to the nature of the business and the
conditions prevailing in a particular trade. The State has
certainly the right to prohibit trades which are illegal or
imoral or injurious to the health and welfare of the
public. The relevant portion of the judgnment runs as
fol | ows:

" Article 19(1)(g) of the Constitution guarantees that
all citizens have the right to practise any profession or to
carry on any occupation or trade or business, and cl ause (6)

of the article authorises |egislation whi ch i nposes
reasonable restrictions on this right in the interests of
the general public. It was not disputed that in order to

determ ne t he reasonabl eness
(1) AI.R 1952 Oissa 42,
(2) [1954] S.C. R 873.
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of the restriction regard nmust be had to the nature of the
busi ness and the condi tions prevailing in t hat
trade.......... It can also not be denied that the State has
the power to prohibit trades which are illegal or imoral or
injurious to the health and welfare of the public. Laws
prohi biting trades in noxious or dangerous goods or
trafficking in wonmen cannot be held to be illegal as

enacting a prohibition and not a nere regulation."

It is contended on behal f of the respondents that these
observati ons clearly i ndi cate t hat the expr essi on
"reasonable restriction' as used in article 19(6) of the
Constitution might, in certain circunstances, include tota
prohi biti on. It may be nentioned here that the Excise
Regul ation is not a prohibitory statute which prohibits
trading in liquor by private citizens altogether. It
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purports to regulate the trade in a particular way, nanely,
by putting up the right of trading in liquor in specified
areas to the highest bidder in auction sale. The genera
observations occurring in the judgnent cited above nust
therefore have to be taken with reference to the facts of
that case.’

Be that as it may, although in our opinion the nornal
use of the word "restriction" seens, to be in the sense of
“l'imtation" and not "extinction", we would on this occasion
prefer not to express any final opinion on this matter. | f
the word, "restriction" does not include total prohibition
then the | aw under review cannot be justified under article

19(6). In that case the l'aw woul d be void unless it can be
supported by article 31. " That point will be dealt wth
under the other point raised.in the appeal. |f however the

word "restriction" in article 19(6) of the Constitution be
taken in certain circunstances to include prohibition as
wel |, the point for consideration then would be, whether the
prohi bition of the right of all private citizens to carry on
the business of notor transport on public roads within the
State of _Utar Pradesh as |laid down by the Act can be
justified as reasonable restrictions inposed in t he
interests of the general public.

As has been held by this Court in the case of Gooverjee v.
The Excise, Conm ssioner, etc.(1) whether

(1) [21954] S.C.R 873.
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the restrictions ‘are reasonable or not woul d depend to a
large extent on the nature of the trade and the conditions
prevalent in it. There in nothing wong inthe nature of

the trade before us, which is perfectly innocuous. The
| ear ned Judges of the Hi gh Court have upheld the validity of
the legislation substantially on two grounds. In the first

pl ace, they have relied on what nay be said to be an
abstract proposition of law, ‘that prohibition with a viewto
State nmonopoly is not per se unreasonable. "In ny opinion",
thus observes one of the | earned Judges, "even thi's tota
st oppage of trade on public places and thoroughfares cannot
al ways be said to be an unreasonable restriction". In the
second place, it has been said that the transport services
are essential to the life of the comunity and it _is
conducive to the interests of the general public to have an
efficient system of transport on public roads. It is
poi nted out that the preanble to the Act indicates that the
legislation was' passed in the interests ~of the genera
public who are undoubtedly interested in a suitable and
efficient road transport service, and it was\ not proved by
the petitioners that the nmonopoly, which was contenplated in
favour of the State in regard to this particular business,
was not conducive to the common welfare. As a proposition
of law, the first ground nmay not admit of any dispute but we
think that the observations of Lord Porter in the  Privy
Council case of Commonweal th of Australia and Qthers v. Bank
of New South Wales and Others (1) upon which considerable
reliance has been placed by the High Court would indicate

the proper way of approach to this question’ "Their
Lordships do not intend to lay it down", thus observed Lord
Porter, "that in no circunstances could the exclusion of

conpetition so as to create a nonopoly either in a State or
Commonweal th agency or in sone other body be justified.
Every case nust be judged,on its own facts and in its own
setting of time and circunstance, and it nay be that in
regard to sone economic activities and at sone stage of
soci al developrment it might be maintained that prohibition
with a viewto State nonopoly was the only practical and
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reasonabl e
(1) [1950] A C 235, 311
93
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manner of regulation". 1In order to judge whether State
nonopoly is reasonable or not, regard therefore nust be had
to the facts of each particular case in its own setting of
time and circunstances. It is not enough to say that as an
efficient transport service is conducive to the interests of
the people, a legislation which nakes provision for such
service nust always be held valid irrespective of the fact
as to what the effect of such legislation would be and
irrespective of the particular conditions and circunstances
under which the legislation was passed. It is not enough
that the restrictionsare for the benefit of the public,
they nust be reasonable as well and the reasonabl eness could
be deci ded only on-a conspectus of all the relevant facts
and ci rcunst ances.

Wth regard to the second point also we do not think
that the learned Judges have approached the question from
the proper stand point. There i's undoubtedly a presunption
in favour of the constitutionality of a |egislation. But
when the enactrment on the face of it is found to violate a
fundanental right guaranteed under article 19(1)(g) of the
Constitution, it nmust be held to be invalid unless those who
support the legislation can bring it within the purview of
the exception laid down in clause (6) of the article. | f
the respondents do not place any materials before the Court
to establish that the |legislation cones within the perms-
sible limts of clause (6), it is surely not-for the appel-
lants to prove negatively that the |egislation was not
reasonable and was not conducive to the welfare of the
conmuni ty. In the present case we have absolutely no
materials before us to say in which way the establishment of
State nonopoly in regard to road transport service in the
particul ar areas would be conducive to the general  welfare
of the public. W do not know the conditions of /the bus
service at the present nonment or the conveniences or
i nconveni ences of the public in regard to the sane; nor we
are told how the position is likely toinprove if the State
takes over the road transport service and what —additional
amenities or advantages the general public would enjoy in
that event. W nention these matters only to show
727
that these are relevant facts which might help the Court in
coming to a decision as to the reasonabl eness or otherw se
of the prohibition, but unfortunately there are no materials
in the record relating to any one of them One thing,

however, in our opinion, has a decided bearing on the
guesti on of reasonabl eness and that is the imrediate effect
which the legislation is likely to produce. Hundr eds of

citizens are earning their livelihood by carrying on this
business on various routes wthin the State of Utar
Pradesh. Although they carry on the business only with the
aid of permts, which are granted to them by the authorities
under the Mtor Vehicles Act, no conpensation has been
allowed to themunder the statute. |t goes without saying
that as a result of the Act they will all be deprived of the
means of supporting themselves and their famlies and they

will be left with their buses which will be of no further
use to themand which they may not be able to dispose of
easily or at a reasonable price. It nay be pointed out in

this connection that in Part 1V of the Constitution which
enunci ates the directive principles of State policy, article
39(a) expressly lays down that the State shall direct its
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policy towards securing "that the citizens, nen and wonen
equal |y, have the right to an adequate neans of livelihood."
The new clause in article 19(6) has no doubt been introduced
with a viewto provide that a State can create a nonopoly in
its own favour in respect of any trade or business; but the
amendment does not make the establishment of such nonopoly a
reasonable restriction within the nmeaning of the first
clause of article 19(6). The result of the anendnment is
that the State would not have to justify such action as
reasonable at all in a Court of |aw and no objection could
be taken to it on the ground that it is an infringenent of
the right guaranteed under article 19(1)(g) of the
Constitution. It is quite true that if the present statute
was passed after the coming into force of the new clause in
article 19(6) of the Constitution, the guestion of
reasonabl eness woul d not - have arisen at all and t he
appel l ants’ case on this point, at any rate, woul d have been
i narguable. These are however
728
consi derations which cannot” affect our decision in the
present case. —The anendnment of the Constitution, which cane
| ater, cannot be invoked to validate an earlier |egislation
which nust be regarded as unconstitutional when it was
passed: As Professor Cooley has stated in his wrk on
Constitutional Limtations(1) "a statute voi d for
u‘'constitutionality /s dead and cannot be vitalised by a
subsequent anmendment of the Constitution-  renmoving the
constitutional objection but nmust be re-enacted". W think
that this is sound |aw and our conclusion is that the
 egi slation in question whichviolates the fundanental right
of the appellants under article 19(1)(g) of the Constitution
and is not shown to be protected by clause (6) of the
article, as it stood at the tine of the enactnent, nust be
held to be void under article 13(2) of the Constitution

We now come to the second point - whichis in a manner
connected with the first and the question is: If the effect
of prohibition of the trade or business of the appellants by
the inpugned |egislation amounts to deprivation ‘of /their
property or interest in a comrercial undertaking wthin the
nmeaning of article 31(2) of the Constitution, does not the
| egislation offend against the provision of that clause
i nasmuch as no provision for conpensati on has been nade in
the Act ? It is not seriously disputed on behalf of the
respondents that the appellants’ right to ply notor vehicles

for gain is, in any event, an interest in a  conmercia
undert aki ng. There is no doubt also that the appellants
have been deprived of this interest. In the opinion of the

Hi gh Court, in the circunstances of the present case, there
is no scope for operation of article 31(2) of the /Con-
stitution and the reason for taking this viewis thus /given
in the judgnent of one of the |earned Judges:

"The question is whether by depriving the private
operators of their right to run buses on certain routes and
by deciding to run the routes itself the State acquired the
right which was of the petitioners ? To ne it appears that
it could not be said that there was by the State any
acqui sition of the right which was formerly of t he
petitioners, whether such right was
(1) wvd. 1, P. 384 note.
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property or an interest in a comrercial or industria
undert aki ng. The vehicles which were being operated by the
private operators have not been acquired by the State nor
has any other tangible property which was wused by the
petitioners for their business been acquired. Wat has been
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done is that the petitioners have been prohibited from
operating their buses on certain routes. This right of the

petitioners has in no way been vested in the State inas
as the State always had an equal right with the petitio
to run their buses on these routes."

According to the High Court, therefore, nere dep
ation of the petitioners’ right to run buses or t
interest in a comercial undertaking is not sufficient
attract the operation of article 31(2) of the Constitu
as the deprivation has been by the authority of law wi
the meaning of clause (1) of that article. dause (2) c
be attracted only if the State had acquired or t
possession of this very right or interest of the petitio
or in other words if the right of the petitioners to
buses had been acquired by or had becone vested in
CGovernment. The State, it is pointed out, has an undou
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right to run buses of its own on the public thoroughfares,

and they  do not stand on the rights of +the petition
This argunent, we think, is not tenable having regard to
nmajority ‘decision of this Court in the case of State of
Bengal v.  Subodh CGopal Bose and Qthers (1) and Dwark
Shrinivas v. The Shol apur Spinning and Weaving Co. Ltd.
In view of that majority decision it nmust be taken to
settled now that clauses (1) and (2) of article 31 are
nmutual Iy exclusive in‘scope but should be read together
dealing with the sanme subject, nanely, the protection of
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right to property by means of linitations on the State's

powers, the deprivation contenplated in clause (1) being
ot her than acquisition or taking possession of the prop
referred to in clause (2). The learned Advocate- Genera
n. needed this to bethe true legal position after
pronouncenents of this Court referred to above. The
that the buses belonging to the appellants have
(1) [1954] S.C.R 587.
(2) [1954] S.C.R 674.
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not been acquired by the Governnent is also not mater
The property of a business may be both tangible
i ntangi bl e. Under the statute the Governnent nmay
deprive the appellants of their buses or any other _tang
property but they are depriving themof the business
running buses on hire on public roads. W think there
that in these circunstances the legislation does conf
with the provision of article 31(2) of the Constitution
as the requirenents of that clause have not been conp
with, it should be held to be invalid on that ground.
The next point that requires consideration is, whe
the Act or any of its provisions are discrimnatory in t
character and conflict with the rule of equal . protec
enbodied in article 14 of the Constitution ? M. Pathak
raised a two-fold contention on this point. He has ar
in the first place that no discrinination could be nade
favour of the State as against private individuals in
matter of carrying on the business of plying buses for
on public roads. The State as a person, it is conce
cones under a different class or category from pr
citizens; but the contention is that when the State car
on trade as nerchants it occupies the sanme position
private traders and its acts in this respect cannot
regarded as acts of the sovereign. Mich reliance has
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placed by the |earned counsel in sup-port of this view on
the judgnment of Sir Barnes Peacock in P. and O  Steam

Navi gation Co. v. The Secretary of State(l). The o
objection taken by the |earned counsel is, that the
gi ves an ungui ded and unfettered discretion to the State

t her
Act
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associ ate such persons as it likes in the transport business
and thereby allows it to discrimnate between one citizen
and another. No rules are laid down to regulate the choice
of the State in such cases.

So far as the first ground is concerned, it is well
settled t hat nere differentiation does not make a
| egi sl ati on obnoxious to the equal protection clause. The

Legi sl ature has always the power to nake classification and
all that is necessary is that the classification should not
be arbitrary but rmust bear a reasonable
(1) (1861) 5 B.H C. R Appendix 1
731
relation to the object which the legislation has in view
There is no doubt that classification is inherent in the
concept of a nmonopoly; and if the object of legislation is
to create nonopoly in favour of the State with regard to a
particul ar business, obviously the State cannot but be
differentiated from ordinary citizens and placed in a
separate /category so far as the running of the business is
concerned and this classification wuld have a perfectly
rational relation to the object of the statute. No doubt if
the creation of a nmonopoly infavour of the State is itself
bad on the ground of _violating sorme constitutiona
provisions, the statute would be invalid for those reasons
and the question of discrimnation would not be material at
al | . In our opinion, the argunent of M. Pathak that the
State ceases to function as a State as soon-as it engages
itself in a trade like ordinary trader cannot be accepted as
a sound proposition of |aw under the Constitution of India
at the present day. In the last century, when the |aissez
faire doctrine held the field, the primary function of a
State was considered to be naintenance of |aw and order and
all other activities were left to private conpetitors. That
conception is now changed and in place of the 'police State’
of old, we are now having a "welfare State.’ Chapter IV of
our Constitution which [ays down the Directive Principles of
State Policy clearly indicates what the functions of a State
should be and nany things which could not have been
considered as State functions when the case of ‘P. and O.
St eam Navi gati on Co. v. The Secretary of State (Supra), was
deci ded woul d certainly come within the legiti mte scope of
State duties. Vide in this connection Lokanath Msra v.
State of Orissa(supra).

The other contention of M. Pathak in regard to article
14 though sonewhat plausible at first sight-does -not appear
to us to be sound. Section 3 of the Act  authorises the
State Governnent to declare that the road transport service
in general or on particular routes should be run_ and
operated by the State Governnent exclusively or by the State
CGovernment in conjunction with railway or partly by the
State Governnent and partly by others in accordance with the
provi si ons of
732
the Act The whole question is howis the |ast part of the
section to be inplenented and carried out? |If the State can
choose any and every person it likes for the purpose of
bei ng associated with the transport service and there are no
rules to guide its discretion, plainly the provision would
of fend against article 14 of the Constitution. The |earned
Advocat e- General pointed out however that the State is only
to choose the routes or portions of routes on which the
private citizens would be allowed to operate and the nunber
of persons to whompernits should be given, and that the
granting of permits would necessarily be regulated by the
provisions of Mtor Vehicles Act. This does not appear to
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us to be an unreasonable construction to be put upon the
rel evant portion of section 3 of the Act and it receives
support fromwhat is laid down in section 7(c) of the Act.
On this construction the discretion to be exercised by the
State would be a regulated discretion guided by statutory
rules. W hold therefore that the appellant cannot nake any
grievance on this score and that the statute does not offend
against article 14 of the Constitution.

The last point that renmains to be considered is, whether
the Act conflicts with the guarantee of freedom of inter-
State and intrastate trade, comerce and i ntercourse
provided for by article 301 of the Constitution ? Article
301 runs as follows:

" Subject to the other provisions of this Part, trade
comerce and intercourse throughout the territory of India
shall be free. "

Article 302 authorises the Parliament to inpose such
restrictions on the freedom of trade, conmer ce and
i ntercourse between one State and another or within any part
of the territory of India as may be required in the public

i nterests. Under article 304(b) it is conmpetent even for
the Legislature of a State to i mpose reasonable restrictions
upon the freedom of trade, comerce and i ntercourse
mentioned above in‘the interests of the public, but it is
necessary that any bill or anendnent for this purpose shoul d
first receive the sanction of the President before it is
noved or introduced in the Legislature of a State. Article
301
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corresponds to section 92 of the Australian Constitution and
is even wder than the |atter inasnmuch as the Australian
Constitution provides for the freedomof inter-State trade
only. The Hi gh Court has negatived the contention of the
appellants on this point primarily on the ground that
article 301 of the Constitutionhas no application to the
present case. What is said is, that article 301 provides
saf eguards for carrying on trade as a whol e as distinguished
from the rights of an individual to carry it on. “In  other
words, this article is concerned wth the -passage of
conmmodities or persons either within or outside the State
frontiers but not directly with individuals carrying on the
commerce or trade. The right of individuals, it is said, is
dealt with under article 19(1) (g) of the Constitution and
the two articles have been framed in order to secure two
di fferent, objects.

The question is not quite free fromdifficulty ~and in
view of the fact that we have declared the Act to be
unconstitutional on the two grounds nmentioned above, we do
not consider it necessary to record our decision on 'this
poi nt . W would only desire '"to indicate the contentions
that have been or could be raised upon this point < -and the
different views that are possible to be taken in respect to
them so that the Legislature mght take these matters into
consideration if and when they think of legislating on this
subj ect .

W desire to point out that in regard to section 92 of
the Australian Constitution, which so far as inter. State
trade is concerned adopts alnmost the same |anguage as
article 301 of our Constitution, it has been definitely held
by the Judicial Committee in the case of Comonweal th of
Australia v. The Bank of New South Wales (supra), that the
rights of individuals do come within the purview of the
section. It is true, as Lord Porter observed, that section
92 does not create any new juristic rights but it does give
the citizens of the State or the Commobnweal th, as the case
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may be, the right to ignore and, if necessary, to call on
the judicial power to help himto resist |egislative- or
executive actions which offend against the section. It

follows fromthis, as his Lordship pointed out, that
94
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the application of section 92 does not involve calculations
as to the actual present or possible future effect upon the
total value of inter-State trade, the difficulty in applying
such a criterion being too obvious. |If this viewis adopted
in regard to article 301 of our Constitution it can
pl ausi bly be argued that the legislation in the present case
is invalid as contravening the terns of the article. The
guestion of reasonable restrictions could not also arise in
this case, as the bill was not introduced with the previous
sanction of the President as required by the proviso to
section 304(b). It is true that the consent of the
Presi dent . was taken subsequently but the proviso expressly
insists on the sanction being taken previous to the
i ntroduction of the bill

It nmay be argued that freedomof trade does not, as
Lord Porter observed in the Australian Bank case
referred to above, mean unrestricted or unrestrai ned freedom
and that regulation of trade is quite conpatible wth its
freedom As against this it may be pointed out that the
Constitution itself has provided in articles 302 and 304(b)
how reasonabl e restrictions could be inposed upon freedom of
trade and comerce and it would not be proper to hold that
restrictions can be inposed aliunde these provisions in the
Consti tution. The question would also arise as to what
i nterpretation shoul d be put upon the expressi on "reasonabl e
restrictions" and whether or not we would have to apply the
same tests as we have applied in regard to-article 19(6) of
the Constitution. One naterial thing to consider in this
connection would be that although the Constitution was
amended in 1951 by insertion of an additional <clause in
article 19(6) by which State nonopoly in regard to trade or
busi ness was taken out of the purview of article 19(1) (9)
of the Constitution, vyet no such addition was nmde in
article 301 or article 304 of the Constitution and ~article
301, as it stands, guarantees freedomof trade, commerce and
intercourse subject only to Part XliIl of ~the Constitution
and not the other parts of the Constitution including that
dealing with fundanmental rights.
735

The Australian Constitution indeed has no provision |ike
article 19(1) (g) of the Indian Constitution and it is
certainly an arguable point as to whether the rights of
i ndividuals alone are dealt with in article 19(1) (g) of the
Constitution leaving the freedomof trade and comrerce,
nmeani ng by that expression 'only the free passage of persons
and goods’ within or without a State to be dealt with | under
article 301 and the followi ng articles.

We have thus indicated only the points that could  be
rai sed and the possible views that could be taken but as  we
have said already, we do not desire to express any fina
opi nion on these points as it is unnecessary for purposes of
the present case. The result is that in our opinion the
appeal s shoul d be all owed and the judgnent of the Hi gh Court
set aside A wit in the nature of mandanus shall issue
agai nst the respondents in these appeals restraining them
from enforcing the provisions of the U P. State Road
Transport Act, 1951, against the appellants or the nen
wor ki ng under them There will be no order as to costs.

Appeal s al | owed.
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