http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 9

CASE NO. :
Appeal (crl.) 793 of 1999

PETI TI ONER
Vi nod K. Chawl a

RESPONDENT:
Union of India & Os.

DATE OF JUDGVENT: 18/08/2006

BENCH
K. G Bal akri shnan & G P. MNat hur

JUDGVENT:
JUDGMENT

G P. MATHUR J.

1. Thi s appeal, by special |eave, has been preferred agai nst the

j udgrment and order dated 27:1.1999 of Hi gh Court of Del hi by which the

wit petition filed by the appellant chall enging the detention order passed
agai nst himon 12.2.1997 under Section 3(1) of Conservation of Foreign
Exchange and Prevention of Snuggling Activities Act, 1974 (for short

" COFEPCSA' ) by the Joint Secretary, Governnent of India, was

di sm ssed

2. Though the detention order was passed on 12.2.1997 but the sane
coul d be served upon the appellant after nore than a year on 12.3.1998
when he was taken into custody as he was abscondi ng. The appel | ant

filed the wit petition under Articles 226 and 227 of the Constitution soon
thereafter before the Del hi High Court which was dism ssed on 27.1.1999.
The appel | ant has al ready undergone the entire period of detention but he
is pursuing the present appeal as he is threatened with proceedi ngs under
Smuggl ers and Forei gn Exchange Mani pul ators (Forfeiture of Property)

Act, 1976.

3. The grounds of detention nmention that the Director of Revenue
Intelligence, New Del hi (for short 'DRI’) had received information that
the appellant was indulging in |arge scal e evasi on of custons duty by

i mporting consuner el ectronic goods at grossly under-invoiced prices and
by circunventing Inport and Export Policy and remtting paynents for

the sane through illegal channels. The goods were inported through
various firnms and concerns owned by the appellant. On the basi's of the
said information, the officers of the DRI conducted simnmultaneous searches
on 20.12.1996 at seven residential/business/factory prem ses of the
appel l ant, wherein many incrimnating articles and docunents were
recover ed. Furt her searches were al so nade on 30th Decenber, 1996 and
some nore goods of foreign origin were recovered which established
evasi on of excise duty. H's statement was recorded on 19th and 20th
Decenmber, 1996 and 30th January, 1997. On the basis of the nmateria
collected, the Joint Secretary to the Government of |ndia passed the

i mpugned order under Section 3(1) of COFEPCSA on 12.2.1997. The
appel | ant evaded service of the detention order and absconded. After
great efforts had been nmade and proceedi ngs had been initiated under
Section 7 of COFEPCSA, the appellant was served with the copy of the
detention order on 12.3.1998 when he was taken into custody. The
representati on nade by the appellant was rejected by the detaining
authority and also by the Central Government after the Advisory Board
had recorded an opinion that there was sufficient cause for his detention
The appel | ant chal | enged the detention order by filing the wit petition
before the H gh Court of Delhi raising several pleas but the same was

di sm ssed on 27.1.1999.
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4, Learned counsel for the appellant has submitted that the grounds of
detention nake reference to the statenent nmade by the appellant’s son
Asheesh Chawl a before the officers of DRI on 7.1.1997 and 8. 1.1997.
However, when he was produced before the ACMM New Del hi, on

8.1.1997 he specifically retracted the statenment allegedly nade by him
before the officers of DRI. The said statement of Asheesh Chaw a nade

on 8.1.1997, whereby he specifically retracted fromthe statenent made
before the officers of DRI, was not placed by sponsoring authority before
the detaining authority and, therefore, a vital docunent which could affect
the opinion of the detaining authority one way or the other was suppressed
and was not placed before him (detaining authority) and thus the detention
order passed against the appellant is illegal. In support of this subn ssion
reliance is placed on Ashadevi v. K. Shivraj, Addl. Chief Secretary to the
Govt. of CGujarat (1979) 1 SCC 222, wherein it has been held as under

"If material or vital facts which would influence the mind of the detaining
aut hority one way or the other on the question whether or not to nmake the
detention order are not placed before or are not considered by the
detaining authority, it would vitiate its subjective satisfaction rendering
the detention order illegal."

Rel i ance is al so placed on Ayya v. State of U P. (1989) 1 SCC 374,
wherein it was held
"There would be vitiation of the detention on grounds of non-application
of mnd if a piece of evidence, whichwas relevant though not binding,
had not been considered at all. |f a piece of evidence which m ght
reasonably have affected the decision whether or not to pass an order of
detention is excluded fromconsideration, there would be a failure of
application of mnd which, inturn, vitiates the detention. The detaining
authority mght very well have cone to the same concl usion after
considering the material; but in the facts of the case the omission to
consi der the material assunes nateriality."

Substantiating his argunent 1 earned counsel for the appellant has
al so relied upon Sita Ram Sonani. v. State of Rajasthan (1986) 2 SCC 86,
wherein it was observed that it was for the detaining authority to consider
the relevant material before taking a decision whether it was necessary to
detain the appellant under COFEPCSA and t hat havi ng not been done,
there was a cl ear non-application of nmind by the detaining authority to
rel evant materi al .

5. In order to examne the contention raised by | earned counsel for the
appellant, it is necessary to refer to the detention order dated 12.2.1997
and the relevant part thereof which has a bearing on the controversy in

di spute, is being reproduced bel ow

"The Directorate of revenue Intelligence, D Block, |I.P. Bhawan,
|.P. Estate, New Del hi received infornmation that you i.e. naned M.
Vi nod Kumar Chawl a, resident of E-526, G eater Kailash-11, New Del hi

were indulging in large scal e evasion of Custons Duty by way of

i mporting consunmer electronic goods at grossly under invoiced prices and
by way of circunventing Inport and Export Policy and remtting paynent
through illegal channels through your business of conputer accessories,
connectors and cables. These goods are being inported through various
firms owned by you nanely i) Ms Connectronics and Cables Pvt. Ltd.,

New Del hi ii) Ms Life Electronics Pvt. Ltd., Noida, iii) Ms WNGS

El ectronics, Noida, iv) Ms MOBICON Enterprises, New Del hi.

Pursuant to the said information, the officers of the Directorate of
Revenue Intelligence conduced simnmultaneous searches on 10.12.1996 at
the residential/business/factory prem ses of the various firns owned by
you as detail ed bel ow :
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1. Busi ness prem ses of Ms Connectronics and Cables Pvt. Ltd., G 3, Gsian
Bui | di ngs, 12, Nehru Pl ace, New Del hi.

2. Resi dential premises of M. J.C. Malhotra, Director of Ms Connectronics
and Cables Pvt. Ltd.

3. Busi ness prem ses of Ms Wngs El ectronics and M's Mbicon
Enterprises situated at 309, Lajpat Rai Market, Delhi \026 6.

4. Your residential premises situated at K-526, G eater Kailash-11, New
Del hi .

5. Factory prem ses of Ms Wngs Electronics situated at A-62, Sector 16

NO DA, Distt. Ghaziabad (U. P.)

6. Factory premises of Ms Life Electronics Pvt. Ltd. situated at E-3, Sector
Vi1, NO DA Distt. Ghaziabad (U P.)

7. The godown of M's Connectronics and Cables situated at 7-1/147,
Chittaranjan Park, New Del hi.© The said prem ses is also the residentia

prem ses of M. Puran Chand Joshi, Sales Assistant of Ms Connectronics
and Cabl es.

3. As a result of the searches, several incrimnating docunents were
recovered fromthe premises listed at Sr. No.1l, 3 and 6 which are resuned
by the officers for further investigation. In the premises listed at Sr. No.7

above inported goods of foreign origin valued at Rs.14.83 | akhs were
recovered whi ch were detai ned pending further enquiries as the
functionaries present could not produce any documents for |awfu

i mportation and acquisition of the said goods. In a subsequent search
carried out on 11.12.97, at the prem ses |listedat Sr. No.6, several goods
vi z. speakers, cabinets, connectors and AT & T Cables, all the foreign
origin valued at Rs.35 | akhs approxi mately were also recovered fromthe
basenent of the said premi ses. These were al so detained pending further
enqui ry, and were subsequently seized on 17.12.1996 under Section 110

of the Custons Act, 1962 as no person, including you could produce any
docunents for legal inport depicting their correct and true val ue.

5. In your statenent recorded on 19.12.96 under Section 108 of the
Custons Act, 1962 you inter alia stated that initially you started doing
busi ness in purchase and sale of electronic conponents under a firm

naned Ms WNGS El ectronics, 309, Lajpat Rai Market, Delhi \026 6; that at
the sanme pl ace you opened another firm Ms LIFE Electronics (P) Ltd. in
1984- 85 of which you were the Managing Director.

....................................................... that in addition to this, you also h

trading centre in the nane and style of Ms CONNECTRONI'CS AND

CABLES Pvt. Ltd. G 3, Gsian Building, 12, Nehru Place, New Del h

since 1991, in which you were dealing in stock and trade of connectors,
cabl es, switches, wires and other el ectronic conponents whi ch were being
i mported from Hongkong/ Tai wan. Your son Asheesh Chawl a, was the
Managi ng Director of this firm

6. You further stated that you were inporting conponents such as
plastic nolded itens, wires and cables, connectors, hardware switches etc.
through your firns and that this work of inports was being | ooked after

by you; that you yourself used to negotiate prices and finalize the orders
on behalf of Ms LIFE Electronics and Ms WNGS El ectronics, Noida,

that you were | ooking after the business interest of Ms CONNECTORS
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AND CABLES including the inports, that their main overseas suppliers

were i) Ms Pearl Industrial Co., Hongkong. ii) Ms Mrtex Enterprises
(HK) Ltd., Taiwan and Hongkong, iii) Ms RAFS Enterprises, Singapore

iv) Ms Phillips, Holland. You further stated that before inporting, you
used to ask for a proforma invoice fromthe foreign supplies for the itens
to be inported, followed by a sales confirmation in certain cases in
witing; that for regular itens you sinply used to get a proforna invoice
and then place the order over phone.

11. In view of the adm ssions made by you in various statenments in
connection with the inport of juice extractors VCRs and cabl es the
officers of the Directorate again visited the factory prenises of Ms

W NGS El ectroni cs on 30.12.1996 and conducted further search of the

said premi'ses.. As a result, 2460 pieces of car audi o speaker "made in
Korea" and 254 nos. of Spectra Strap Planar Cables valued at Rs.20 | akhs
(approx) were recovered which were detai ned pending further enquiries
whi ch were subsequently seized on 15.01.97 as no person including you
coul d produce the docunents for |egal inportation and acquisition of the
SaAl 0 gOOUS. . . o e e e
12. Further the officers of DRI scrutinized the docunents which were
recovered fromyour various prenises, as a result of searches conducted
on 10.12.96. Scrutiny of records resunmed fromthe business prem ses of
M s CONNECTRONI CS AND CABLES Pvt.” Ltd. reveal ed gross under

val uation of the itenms viz. connectors inported by the conmpany from

Tai wan. It was found that all the goods inported by the said conpany
since 1994 were supplied by a single supplier, nanely, Ms M RTEX
ENTERPRI SES (HK) LTD., Taiwan. Investigations revealed that this

was a branch office with the main office at Hongkong.

13. On correlating the price of the itens shown in the invoices of Ms
M RTEX whi ch were declared to custons for duty purposes, with their
qguotation/proforma invoice, it was observed that the goods were under

val ued to the extent of approx 1/5th of the actual quoted price. Fromthe
respective bills of entry 9, in nunber regarding which the exercise of
correl ati on has been carried out so far it was found that the firm had
evaded custons duty to the tune of Rs.25 l'akhs approx by way of such

under i nvoicing.

14. M. Asheesh Chawl a, your son and Managing Director of the said
firm was summoned on 07.01.97 to tender his statenent. In hi's witten
statenment, he stated that for the | ast one year he had been placing orders
with Ms M RTEX though previously you had been placing the orders;

that the nmethod of placing the orders is that the firmfirst calls for
guotations from manufacturers and suppliers in Taiwan, and on the basis

of these quotations they place the order with M RTEX Enterprises,

Tai wan on fax.

28. Thus, fromthe statements of various persons, including yours, from
the investigations conducted by the Directorate so far, the scrutiny of the
docunents recovered, it is clear that you are involved in the follow ng

of f ences :

(i) Large scal e evasion of custons duty to the tune of over
Rs.1.35 crores in the inport of connectors, cables and other electronic
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itens, through nmassive under valuation of the goods.

(ii) Remitting the differential anpbunt to foreign suppliers
through illegal channels, seized docunent show that you have renitted
US$ 2,92, 256. 62 equivalent to Rs.85 | akhs approxinmately during the
peri od June, 1995 to Septenber, 1996 through illegal channels.

(iii) | mporting various cables through his firmMs WNGS

El ectroni cs and showi ng the sanme as being used in the manufacture and
assenbly of various consuner el ectronic goods such as car cassette

pl ayers, music systens etc. taking MODVAT credit on the same, but
diverting these cables for sale through your trading establishnent Ms
CONNECTRONI CS AND CABLES thus flouting rules relating to

MODVAT in the Central Excise and Salt Act, 1944.

(iv) I nporting ready to-assenbly kits in SKD condition

890 VCR s and 1560 juicers by deliberately splitting the consi gnment
showi ng the inmport under OGL and showi ng part of the consignment as
havi ng been inported by a third party whereas inport of consuner

el ectroni'cs goods in SKD formrequires special inport |icence."

6. The statenment of Asheesh Chaw a nmade in the Court of ACMM

New Del hi on 8.1.1997 whi ch, according to the appellant anpunts to
retraction of the statenment nade by hi m (Asheesh Chawl a) before the
officers of DRI, is being reproduced bel ow : -

"I have been in the custody of the Oficers of the departnent since 2.30
p.m on 7.1.97. The Oficers have made ne wite false and incorrect
statenments on their dictation and sign several docunents under threat and
coercion and after being given a beating. | have been maltreated and
subj ected to deep humliation.~ I have not been provided anything to eat
for the last one day. | was not permitted to sleep or drink any water.

Sd/ -
( Ashish Chaw a )

8.1.97"
7. The grounds of detention are very detailed and long and run into 35
par agr aphs and several pages. They refer to the docunents recovered
from busi ness preni ses of Ms Connectronics and Cables Pvt. Ltd., Ms
W ngs El ectronics and M's Mbicon and factory premses of Ms Life
El ectronics Pvt. Ltd. situate in Noida and also the godown of Ms
Connectroni cs and Cables Pvt. Ltd. at Chittaranjan Park, New Del hi.
They extensively refer to the statenent of the appellant recorded on
19. 12. 1996 wherein he admtted that he was doi ng business through two
firnmse owned by him viz., Ms Wngs Electronics and Ms Life
El ectronics Pvt. Ltd. and that he had started trading centre in the nane
and style of Ms Connectronics and Cables Pvt. Ltd. -and al so the fact that
his son Asheesh Chaw a was the Managing Director of this firm The
detention order refers to the several other statenents of the appell ant
hi msel f which were recorded on different dates and the adm ssions nmade
by him The statenent of Asheesh Chawl a, who is the son of the
appel | ant, has been referred to in para 14 of the detention order, wherein it
is mentioned that in his witten statenment he stated that for the |last one
year he had been placing orders with Ms M RTEX t hough previously the
appel | ant had been placing the orders. |In para 15 of the detention order it
is stated that Asheesh Chaw a was shown several invoices and
correspondi ng quotations/proforma i nvoices wherein difference in prices
was evident in each and every case to which he agreed, but coul d not
explain the difference. A readi ng of the whole of the detention order
clearly shows that the detaining authority had placed reliance entirely
upon the statenment of the appellant Vinod K. Chaw a hinself and the
docunents and material recovered fromthe business prem ses and
godowns of the firnms which were adnmttedly owned by the appellant.
There was only a passing reference to the statement of Asheesh Chaw a,
wherein he had stated that for the | ast one year he had been placing orders
with Ms M RTEX t hough previously the orders had been placed by the
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appel | ant. The detention order is not at all based upon the statenent of
Asheesh Chawl a nor any real support is taken by the detaining authority
fromhis statement in order to cone to the conclusion that the appell ant
was the owner of the firns which placed orders for inport of various

items and invoi ces whereof were deliberately grossly underval ued in

order to evade custons duty and huge sum of npney was remtted

through illegal channels. Anot her fact which deserves notice is that
Asheesh Chawl a had nerely stated that orders with Ms M RTEX used to

be placed by the appellant till one year earlier to the recording of his
statenment. It is inportant to note that the alleged retraction of statenent
has not been nade by the appellant but by his son Asheesh Chaw a. As
mentioned earlier, the detention order is not based upon the statement of
Asheesh Chawl a but nerely nakes a passing reference to the sane. Had

the appellant retracted fromhis statement and the said retraction had not
been pl aced before the detaining authority, the position may have been
different as in such a case it could be urged that the formati on of opinion
by the detaining authority and his subjective satisfaction in that regard had
been affected. But such is not the case here. The retraction of the
statenment by Asheesh Chawl a has no bearing at all as it in no way could

af fect the formation of opinion and the subjective satisfaction of the
detai ning-authority. Therefore, the contention raised by the |earned
counsel for the appellant has no substance and is liable to be rejected.

8. We would like toclarify here that the | aw does not require that
every docunent or material in possession of sponsoring authority nust
necessarily be placed by himbefore the detaining authority and in every
case where any such document or material is not placed by the sponsoring
authority before the detaining authority, the formati on of opinion and the
subj ective satisfaction of the detaining authority would get vitiated. Thi s
vi ew has been taken in several decisions of this Court. In Abdul Sathar

| brahim Manik v. Union of India & Os. AIR 1991 SC 2261, it was held

as under

“I'f the detenu has noved for bail then the application and the order
thereon refusing bail even if not placed before the detaining authority it
does not ampunt to suppression of relevant material. The question of non-
application of mnd and satisfaction being inpaired does not arise as |ong
as the detaining authority was aware of the fact that the detenu was in
actual custody."

In K Varadharaj v. State of T.N. & Anr. (2002) 6 SCC 735, the
detenu was arrested for indulging in the trade of bootl eggi ng-: He was
granted bail in the said case by the Court of Principal D strict and
Sessi ons Judge on 19.10.2001. Subsequently, a detention order was nade
under Tami | Nadu Prevention of Dangerous Activities of Bootleggers,

Drug O fenders, Forest O fenders, Goondas, Immoral Traffic O fenders

and Sl um G abbers Act, 1982 on 8.11.2001. The detaining authority did

not have before himthe application for grant of bail nor the order passed
by the | earned Sessions Judge granting bail. On the contrary, the
detaining authority took into consideration a remand order nade by the
Court to note the fact that the appellant was in custody. The detenu
chal | enged the detention order on the ground that the 'subjective
satisfaction of the detaining authority was vitiated by the fact that the
rel evant document ought to have been consi dered by the detaining

authority before coming to the conclusion that the appellant shoul d be
detained, viz., his application for bail as well as the order of Sessions
Judge nade thereon were not placed before the detaining authority. Thi s
Court after referring to M Ahanedkutty v. Union of India (1990) 2 SCC

1 and Abdul Sathar Ibrahim Manik v. Union of India & Os. 1992 (1)

SCC 1 observed that placing of the application for bail and the order made
thereon are not always mandatory and such requirement woul d depend

upon the facts of each case and ultinmately rejected the contention raised
by the detenu in this regard. This view has been reiterated in a recent
decision of this Court in Sunila Jain v. Union of India & Anr. 2006 (3)
SCC 321. We are, therefore, clearly of the opinion that the nmere fact that
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the sponsoring authority did not place the statenent nade by Asheesh
Chawl a on 8.1.1997 in the Court of ACMM New Del hi, before the

detai ning authority, cannot lead to an inference that the formation of
opi nion and the subjective satisfaction of the detaining authority was
vitiated in any nanner

9. Learned counsel for the appellant has next submitted that the
appel l ant had made a representation agai nst his detention on 24.3.1998,

whi ch was rejected by the detaining authority on 21.4.1998 and by the
Central Government on 29.4.1998 and in view of this inordinate delay in

the di sposal of the representation, the continued detention of the appellant
was rendered illegal. Some decisions of this Court were cited where
enphasi s has been | aid on expeditious disposal of the representation made
by the detenu and it was also observed that unexpl ained delay in di sposa

of the representation renders the continued detention illegal

10. The contention raised cannot be judged by any straight jacket
formul a divorced fromfacts. This has to be examned with reference to
the facts of each case having regard to the volune and contents of the
grounds of detention, the docunents supplied along with the grounds, the
inquiry to be made by the officers of different departnments, the nature of
the inquiry, the tine required for exam ning the various pleas raised, the
time required in recording the corments by the authorities of the
department concerned, and so on

11. In L.MS. Umu Saleema v. B.B. Qujaral & Anr. AIR 1981 SC

1191 it was held that there can be no doubt that the representati on nade

by the detenu has to be considered by the detaining authority with the

ut nost expedition but as observed in Francis Coralie Mullin v. WC

Khambra AIR 1980 SC 849, "The time inperative can never be absolute

or obsessive." In Madan Lal “Anand v. Union of India & Os. AR 1990

SC 176, the representation dated 17.1.1989 of the detenu who was

det ai ned under COFEPCSA was rejected after nore than a nonth on

20. 2. 1989. After referring to L.MS. Ummu Sal eema (supra) it was held
that the detaining authority had expl ained the delay in disposal of the
representati on and accordi ngly the order of detention cannot be faulted on
that ground. |In Kamarunnissa v. Union of India & Anr. AR 1991 SC

1640, the representation made by the detenu on 18.12.1989 was rejected

on 30.1.1990 and it was contended that there was inordinate delay in

consi deration of the representation.. In the explanation given in the
counter affidavit filed in reply, it was submtted that considerable period
of time was taken by the sponsoring authority in forwarding its coments.

It was contended on behalf of the detenu that the views of the sponsoring
authority were totally unnecessary and the tinme taken by that authority
could not be taken into consideration. The contention was repelled by this
Court and it was observed that consulting the authority which initiated the
proposal can never be said to be an unwarranted exercise. It was further
enphasi zed that whether the delay in considering the representation has
been properly explained or not woul d depend upon the facts of each case

and cannot be judged in vacuum Simlarly, in Birendra Kumar Rai v.

Union of India & Ors. AIR 1993 SC 962, the petitioner made a

representati on against his detention on 22.12.1990 which was rejected by
the Central CGovernnment after a nmonth on 25.1.1991. It was observed that

the explanation offered for the delay in consideration of the representation
was not such from which an inference of inaction or callousnesson the

part of the authorities could be inferred and accordingly the chall enge on
the ground of delay was rejected. The subsequent decisions of this Court
are also on the same lines and we do not consider it necessary to refer to
themas the principle is well settled that there should be no inaction or

| ethargy in consideration of the representation and where there is a proper
explanation for the tinme taken in disposal of representation even though it
may be |ong, the continued detention of the detenu would not be rendered
illegal in any manner.

12. The grounds of detention in the present case are a | ong one running
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i nto 35 paragraphs which were acconpani ed by 82 docunents running

into 447 pages. The representati on nade by the appellant was also a
fairly long one. The representation nade by the appellant on 24.3.1998
was received in the Mnistry on 27.3.1998. The comrents of the

sponsoring authority were called on 30.3.1998 which were received on
17.4.1998. The conments were placed before the Secretary (R) through

the AD.G on 22.4.1998 (18th and 19th being holidays). The decision of
the Central CGovernnment was taken and comuni cated on 29.4.1998 (25th

and 26th being holidays). The representation was al so consi dered by the
detaining authority in the meantine and was rejected on 21.4.1998. In
the additional affidavit filed on behalf of the sponsoring authority before
the High Court, it was stated that the representati on was received by them
on 2.4.1998 and the comments were dispatched on 17.4.1998. During this

period, there were holidays on 4th, 5th, 8th to 12th April, and only seven
wor ki ng days were available.  Again there were holidays on 18th, 19th, 25th
and 26th April. Having regard to the facts and circunstances of the case

we are clearly of the opinion that the entire tinme taken in consideration
and di sposal of the representation nade by the appellant has been fully
expl ai ned ‘and-it cannot be said by any stretch of inmagination that there
was any inordi nate delay or unexplained delay in considering the
representati onmade by the appellant. The challenge to the detention
order made on the ground of delay in consideration of the representation
made by the appell ant ‘has no substance and deserves to be rejected.

13. It was lastly urged that the searches of the prem ses of the appell ant
wer e conducted on 20./12.1996 and 30.12. 1996 and his statenent was al so
recorded between 19.12.1996 and 30.1.1997, but he was taken into

custody after nore than a year on 12.3.1998 and on account of this |ong
delay the live and proximate link in the alleged activities of the appell ant
and the date of his actual detention was snapped and there was no
reasonabl e cause for detaining the appellant. The argunment raised is

whol Iy m sconceived. The detention order was passed on 12.2.1997 soon
after searches were conducted and hi s statenent had been recorded but as
the appell ant was evadi ng arrest and was absconding, it could only be
served on 12.3.1998 when he was taken-into custody. In the counter
affidavit filed in the H gh Court on behalf of the respondents it was
averred that continuous efforts were made both by the police authorities
as well as the officers of DRI to arrest the appellant. A notice under
Section 7(1)(b) of COFEPCSA was published in Oficial Gazette on

23.3.1997 and also in | eading English and H ndi newspapers on

4.10.1997. An application under Section 7(1)(a) of the Act was al so

noved before the Court of ACMM for initiating proceedi ngs under

Section 82 and 83 Cr.P.C. where proclamation was nade on 3.12.1997 to
appear on 9.1.1998. An order of attachnment under Section 83 Cr.P.C.

was al so i ssued which was brought to the notice of his famly nmenbers

and only then the appellant could be apprehended and detai ned on
12.3.1998. Reference has al so been nade to three letters dated 28.2.1997,
17.7.1997 and 5.9.1997 fromthe Police Headquarters regarding the

efforts nmade to serve the detenu and copies of those letters were placed on
record. Every tinme the famly nmenbers of the appellant reported before
the police that the appellant had | eft the house on 12.3.1997 to an
unknown pl ace and that his whereabouts were not known. An additiona
affidavit of Assistant Director of Revenue Intelligence was also filed
before the Hi gh Court wherein it was averred that 11 sunmons were

i ssued to the appellant during 20.2.1997 and 26.11.1997 and a red alert
was al so issued by the DRI on 5.3.1997. These facts concl usively
establish that the detention order which was passed on 12.2.1997 soon
after the searches had been made and the statenment of the appellant had
been recorded, could not be served in spite of every possible attenpt had
been nade to serve himas the appellant was abscondi ng. Were a person

hi nsel f evades service of detention order, it is not open to himto contend
that in view of the long period which has el apsed between the of fending
activities and the actual arrest and detention, the vital |ink had snapped
and there was no ground for actually detaining him An otherw se valid
detention order cannot be rendered invalid on account of the own act of
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the detenu of evading arrest and nmaking hinself scarce. The contention
thus rai sed has absolutely no nerit and has to be rejected.

14. In view of the discussions nade, we are in conplete agreenent
with the view taken by the Hi gh Court. The appeal being wholly devoid
of merit, is hereby dism ssed.




