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Leave granted.

The appel | ant was enployed by the respondent. He

claimed pronotion as a clerk. Wen this was not granted,
the appellant raised an industrial dispute. The question
whet her the appellant was justified in his prayer for
promotion with effect fromthe date that hisjuniors were
pronpted was referred to the Industrial Tribunal by the

State Governnent. Intheir witten statenent before the
Tri bunal the respondent denied the appellant’”s claimfor
pronmotion on nerits. |In addition, it was contended by the

respondent that the individual dispute raised by the
appel l ant was not an industrial dispute w thin the neaning
of Section 2(k) of the Industrial Disputes Act, 1947, as the
wor kman was nei ther supported by a substantial nunber
of worknmen nor by a majority union. The appellant clains
that his cause was espoused by the Gokak MIls Staff
Uni on.
Before the Tribunal, apart from examning hinsel f, the
General Secretary of the Union was examined as a W tness
in support of the appellant’s claim The General “Secretary
affirmed that the appellant was a nenber of the Union and
that his cause has been espoused by the Union
Docurents including letters witten by the Union to the
Deputy Labour Comm ssioner, as well as the objection filed
by the Union before the Conciliation Oficer were adduced
in evidence. The Tribunal canme to the conclusion that in
vi ew of the evidence given by the CGeneral Secretary and
the docunents produced, it was clear that the appellant’s
cause had been espoused by the Union which was one of
the Unions of the respondent enployer. On the nerits, the
Tri bunal accepted the appellant’s contentions that
enpl oyees who were junior to him have been pronoted as
clerks. It noted that no record had been produced by the
respondent to show that the Managenment had taken into
account the appellant’s production records, efficiency,
attendance or behavi our while denying himpronotion. The
Tri bunal concluded that the act of the respondent in
denyi ng pronotion to the appellant anpbunted to unfair
| abour practice. An award was passed in favour of the
appel l ant and the respondent was directed to pronote the
appellant as a clerk fromthe date his juniors were
promoted and to give himall consequential benefits.

The award of the Industrial Tribunal was chall enged
by the respondent by way of a wit petition. A Single Judge
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di smssed the wit petition. The respondent being
aggrieved filed a wit appeal before the Appellate Court.
The Appellate Court construed Section 2(k) of the Industria
Di sputes Act 1947 and came to the conclusion that an

i ndi vidual dispute is not an industrial dispute unless it
directly and substantially affects the interest of other
worknmen. Secondly it was held that an individual dispute
shoul d be taken up by a Union which had representative
character or by a substantial number of enployees before

it would be converted into an industrial dispute neither of
whi ch according to the Appellate Court, had happened in
the present case. It was held that there was nothing on
record to show that the appellant was a nenber of the
Union or that the di spute has been espoused by the Union
by passing any resolution in that regard.

The definition of "Industrial Dispute" in Section 2(k)
the Act shows that an Industrial Dispute means any dispute
or difference between an enpl oyer and enpl oyers or
bet ween enpl oyers and wor knen, or between workmen
and worknen, which is connected with the enpl oynent or
non- enpl oynent— or the terns of the enploynent or with
the condition of Iabour, of _any person. The definition has
been the subject matter of several decisions of this Court
and the law is well 'settled. The locus classicus is the
decision in Wrknen of Ms. Dharanpal Prenthand
(Saughandhi) Vs. Ms. Dharanpal Prenthand
(Saughandhi) 1965 (3) SCR 394 where it was held that for
the purposes of Section 2(k) it must be shown that(1) the
di spute is connected with the enpl oynent or non
enpl oyment of a workman. (2) the dispute between a
singl e workman and hi s enpl oyer was sponsored or
espoused by the Union of worknmen or by a nunber of
wor kmen.  The phrase "the union" nerely indicates the
Union to which the enpl oyee bel ongs even though it may
be a Union of a mnority of the worknen. (3) the
establ i shment had no union on its own and sone of the
enpl oyees had joi ned the Union of ‘another establishnent
bel onging to the same industry. I'n.such a case it would be
open to that Union to take up the cause of the worknen if it
is sufficiently representative of those worknen, despite the
fact that such Union was not exclusively of the workmen
working in the establishnent concerned. An-illustration of
what had been anticipated in DharamPal’s case is to be
found in the Worknmen of |ndian Express Newspaper
(Pvt.) Ltd. Vs. Managenent of Indian Express
Newspaper Private Ltd. AIR 1970 SC 737 where an
"outside’ union was held to be sufficiently representative to
espouse the cause.

In the present case, it was not questioned that the
appel l ant was a nenber of the Gokak MIIls Staff Union
Nor was any issue raised that the Union was not of ‘the
respondent establishnment. The objection as noted in the
i ssues franed by the Industrial Tribunal was that the Union
was not the majority Union. @G ven the decision in Dharam
Pal's case, the objection was rightly rejected by the
Tri bunal and wongly accepted by the Hi gh Court.

As far as espousal is concerned there is no particular
formprescribed to effect such espousal. Doubtless, the

Uni on must normally express itself in the formof a
resol uti on which should be proved if it is in issue. However
proof of support by the Union may al so be avail able

aliunde. It woul d depend upon t he facts of each
case. The Tribunal had addressed its mind to the question
appreci ated the evidence both oral and docunentary and
found that the Union had espoused the appellant’s cause.

of
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The Division Bench m sapplied the principles of
judicial review under Article 226 in interfering with the
decision. It was not a question of there being no evidence
of espousal before the Industrial Tribunal. There was
evi dence whi ch was considered by the Tribunal in com ng
to the conclusion that the appellant’s cause had been
espoused by the Union. The Hi gh Court shoul d not have
upset this finding without holding that the conclusion was
irrational or perverse. The conclusion reached by the Hi gh
Court is therefore unsustainable.
For all these reasons the decision of the H gh Court
cannot stand and nust be set asi de.

Learned counsel appearing for the respondent then
submitted that the nmatter may be renanded back to the
Di vi sion Bench of the High Court as the Court had not
consi dered the other argunents raised by the respondent
whi | e i mpugni ng the award of the Industrial Tribunal. It
appears fromthe i npugned decision that the only other
ground rai'sed by the respondent ' in the Wit Appeal was
that the ‘grievance of the appellant had been bel atedly
raised. We have found fromthe decision of the Industria
Tri bunal that no such contention had been raised by the
respondent before the Tribunal at all. W are not prepared
to allow the respondent to raise the issue before the High
Court.

The respondent finally submtted that pursuant to the
di sciplinary proceedings initiated against the appellant in
the meanwhil e, the appellant had been di sm ssed from
service and that the order of dismissal was the subject
matter of a separate industrial dispute. W are not
concerned with the proprietary of the order of disn ssa
except to the extent that the appel |l ant cannot obviously be
granted actual promotion today. Neverthel ess, he would
be entitled to the nonetary benefits of pronotion pursuant
to the award of the Industrial Tribunal which is the subject
matter of these proceedings uptil the date of his dism ssal
Any further relief that the appellant may be entitled to nust
of necessity abide by the final disposal of the industria
di spute relating to the order of dismissal whichis said to be
pendi ng.

We therefore allow the appeal and set aside the
deci sion of the Hi gh Court. The award of the Industria
Tribunal is confirnmed subject to the nodification that the
pronotion granted by the award will be given effect to
notionally for the period as indicated by the award upto the
date of the appellant’s dism ssal fromservice. Reliefs in
respect of the period subsequent to the order of disnissa
shal | be subject to the outconme of the pending industria
dispute relating to the termnation of the appellant’s

services. |If the termination is ultimtely upheld, the
appellant will be entitled only to the reliefs granted by us
today. |If on the other hand the termination is set aside, the
appel lant will be entitled to pronotion as granted by the

awar d.




