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TARUN CHATTERJEE & HARJI TSI NGH BEDI
JUDGVENT:

JUDGMENT

REPORTABALE

Cl VI L APPEAL NO 2549 OF 2008

(Arising out of SLP (C) 17473 of 2006)
W TH
Cl VI L APPEAL NO 2550 OF 2008
(Arising out of SLP (C) 17594 of 2006)
The Haryana State Agricultura
Mar ket i ng Board and Ors.
VERSUS
Ranesh Mttal
W TH
Cl VI L APPEAL NO 2551 OF 2008
(Arising out of SLP (C) 17552 of 2006)
The Haryana State Agricultura
Mar ket i ng Board and Ors.
VERSUS
Preet Bansal and Anr.
W TH
Cl VI L APPEAL NO 2552 OF 2008
(Arising out of SLP (C) 17675 of 2006)
The Haryana State Agricultura
Mar keti ng Board and Ors.
VERSUS
Shish Pal Garg and O hers
W TH
ClVIL APPEAL NO. 2553 OF 2008
(Arising out of SLP (C) 17686 of 2006)
The Haryana State Agricultura
Mar keti ng Board and Ors.
VERSUS
Mangat Ram & Ors.
W TH
ClVIL APPEAL NO. 2554 OF 2008
(Arising out of SLP (C) 17693 of 2006)
The Haryana State Agricultura
Mar ket i ng Board and Os.
VERSUS
Ashok Mtta
W TH
ClVIL APPEAL NO. 2555 COF 2008
(Arising out of SLP (C) 17712 of 2006)

The Haryana State Agricultura
Mar ket i ng Board and Ors.

\ 005Appel I ant s

\ 005Respondent

\ 005Appel | ant s

\ 005Respondent s

\ 005Appel | ant's

\ 005Respondent s

\ 005Appel I ant s

\'005Respondent s

\' 005Appell ant s

\ 005 Respondents

\ 005Appel I ant s




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of

8

VERSUS

Raj i nder Pal Mttal \ 005Respondent s
W TH

Cl VI L APPEAL NO 2556 OF 2008

(Arising out of SLP (C) 17840 of 2006)

The Haryana State Agricultura

Mar ket i ng Board and Os. \ 005Appel | ants
VERSUS

Dar shan Lal & Anr. \ 005Respondent s
W TH

ClVIL APPEAL NO. 2557 OF 2008
(Arising out of SLP (C) 3347 of-2007)

The Haryana State Agricultura

Mar ket i ng Board and Os. \ 005Appel | ant s
VERSUS
Charanjit Singh Gujral \ 005Respondent

TARUN CHATTERIJEE, J.

1. Leave granted.

2. These bunch of appeal s have arisen froma

conmon judgrment and order dated 27th of April, 2006 of
the H gh Court of Punjab & Haryana at Chandi garh

whereby the Hi gh Court had all owed a bunch of wit
petitions filed by the respondents chal |l engi ng an order
dated 17th of Decenber, 2004 canceling the allotnments of
Plots in their favour in an open auction. Since compn
guestions of |law and fact arise in the disposal of these
bunch of appeals and the Hi gh Court has di sposed of the
entire bunch of wit petitions follow ng the judgnent
passed in Mangat Ram & Ors. Vs. State of Haryana &

Os. [CWP No. 213 of 2005 decided on 27th of April,

2006], we take up the facts leading to the filing of these
appeal s fromthe judgnent dated 27th of April, 2006
passed in CAP No. 213 of 2005 of the High Court of

Punj ab and Haryana at Chandi garh, which are as under: -

3. The appellants are statutory authorities under the
Punj ab Agricultural Produce Markets Act, 1961 (in- short
"the Act"). A public notice was issued by the office of
Mar ket Commi ttee, Panchkul a, Haryana, appellant no.2
inviting traders and general public to purchase
conmercial sites in an open auction to be held on 8th of
July, 2004 in the New Grain and Veget abl e Market,
Panchkul a. By this auction, Shop plots (62 Nos.) and
Booth plots nmeasuring 20° X 50° were to be auctioned. On
16th of May, 2003, the Hi gh Powered Committee

constituted by an office order recomended that the
reserve price for a plot nmeasuring 20° X 50 be fixed at
Rs. 33,91, 391/- which was approved at the Il evel of the
Chi ef Admi nistrator of the Board. However, the reserve
price so fixed was neither mentioned in the public notice
nor was the same announced before the start of the
auction. The auction of the plots was held as per
schedul e. The respondents were declared to be the

hi ghest bidders for the plots who deposited 25% of the bid
noney as per the requirement of law. On 24th of July,
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2004, the auction conmttee report of the aforesaid
auction held on 8th of July, 2004 was put up before the
Mar ket Commi ttee, Panchkula, which by a resol ution

dated 24th of July, 2004 recommended the confirmation of
the auction bids and resol ved that the approval of the
Chief Admi nistrator, Haryana State Agricul tural Marketing
Board be taken under Section 18 of the Act. On 30th of
Novenber, 2004, a letter was sent on behalf of the Chief
admi nistrator to the Executive Oficer-cum Secretary,

Mar ket Committee, Panchkul a by which sone

di screpanci es were conveyed. On 6th of Decenber, 2004,
the Executive Oficer addressed a letter to the Chief

Adm ni strator inform ng himthat the di screpancies

poi nted out have been attended to and requested for
approval . The Chi ef Administrator, on 15th of Decenber
2004 conveyed his approval in respect of the bids given
for plot No. 1 measuring 20° X 50" and three booths
beari ng Nos. 149, 150, 152 neasuring 12° X 27 = . The
auction of all the other plots was rejected and it was
directed to refund the amounts to the respondents and to
put the plots-in open auction on 20th of Decenber, 2004.
On 17th of Decenber, 2004, the respondents received a
conmuni cati on fromthe Market Committee that since the
auction in their favour had not been approved by the

Chi ef Administrator, 25% of the bid noney deposited by
them was bei ng refunded. The second public auction, as
schedul ed, was held on 20th of Decenber, 2004, and a
price higher than that of the earlier price was fetched from
the auction purchasers.

4. On 4th of January, 2005, the respondents filed a
batch of wit petitions seeking quashing of the order dated
17th of Decenber, 2004 canceling the allotnments of plots
in their favour. The batch of wit petitions filed by the
respondents before the H gh Court were taken up for
hearing and the main judgrment that was passed was in

the case of Mangat Ram & Ors. Vs. State of Haryana &
Os., CAWP No. 213 of 2005 decided on 27th of April, 2006
and thereafter, follow ng the same judgnment, all the
remaining wit petitions were disposed of by hol di ng that
the respondents were entitled to be allotted alternative
plots. It is against these judgnents of the Hi gh Court that
separ at e appeal s have now been filed by the

respondents, in respect of which | eave has al ready been
granted. As noted herein earlier, the H gh Court, while
deci di ng the bunch of wit petitions, had taken into
consi deration the facts fromone of the wit petitions
bearing CWP No. 213 of 2005 on the ground that the wit
petitions involved common questions of |aw and fact. That
being the stand taken by the Hi gh Court, we al so,
therefore, at this stage | ook at the findings of the Hi gh
Court in CW No. 213 of 2005, which are as under: -

i) In view of non-disclosure of the reserve price

to the auction purchasers, the auction proceedi ngs

in their favour could neither be cancelled nor the
approval be denied on the ground that the bid price

of fered by themwas | ower than the reserve price;

ii) The non-di scl osure of the reserve price
amounted to an unfair practice;
iii) The auction in favour of the highest bidders

was subject to final approval by the Chief

Adm ni strator but the approval could be declined
only for reasons which were rel evant and coul d
justify the non-acceptance of highest bids of the
auction purchasers but the same could not be
arbitrary or absolute
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iv) The order dated 17th of Decenber, 2004

woul d be quashed but it would be open to the Chief
Admi ni strator to exercise his powers in conpliance

with the terns and conditions of auction so as to

consi der the question of approval of the auction in
accordance with | aw.

V) Mere encashi ng of cheques, refunding the

amount, by the auction purchasers coul d not be

taken to be a fact agai nst them

5. The | earned counsel for the appellants argued that
the auction in favour of the respondents was subject to
final approval of the Chief Administrator of the Board and
since the Chief Administrator had rejected the said
auction in their favour, the action of the appellants was
wholly justified. He further argued that the bids offered by
the respondents were lower than the reserve price, which
resulted in the rejection of the bids by the Chief
Admi ni strator who under Section 18 of the Act had the
prerogative to accept or to reject the bids wthout

assi gni ng any reason. The | earned counsel for the
appel | ants al so submitted before us that in the

subsequent auction conducted on 20th of Decenber,

2004, a higher price was fetched in respect of the sane

pl ots. He accordingly argued that the H gh Court was not
justified in invalidating the action of the appellants on the
ground of non-disclosure of the reserve price and even if
the non-di scl osure of the reserve price at the tinme of
auction was to be treated as an irregularity or illegality,
the High Court could at the npst quash the entire auction
but could not confirmthe auction in favour of the
respondents and in fact, the respondents had al ready

recei ved back the cheques fromthe Market Commttee

and encashed them and therefore, had no subsisting right
qua their claim

6. These submi ssions of the | earned counsel for the
appel lants were hotly contested by the | earned senior
counsel for the respondents. M. Patwalia, the |earned
seni or counsel for the respondents argued that since the
reserve price was not disclosed either in the Public notice
or at the time of the auction to the persons participating in
the sanme, the offers nade by the respondents in the
auction held on 8th of July, 2004 could not be rejected by
the Chief Administrator of the Board as such rejection
nmush be treated as unfair, unreasonable and illegal. The

| earned seni or counsel for the respondents M. Patwalia
further subnitted that the respondents were not informed
the reason for rejection of their bids even in the letter
dated 17th of Decenber, 2004 and that the bids offered by
themwere rejected by the appellants after 6 nonths

wi t hout affording them any opportunity of being heard.

7. We have exani ned the aforesaid subni ssions of

the | earned counsel for the parties. W have al so

exam ned the judgnent of the Hi gh Court allowing the wit
petitions and hol ding that since the reserve price was not
di scl osed before the auction, which was mandatory, and

the respondents proceeded to participate in the auction

wi t hout knowi ng such reserve price, it could not be said
that since the offer of the respondents was | ess than the
reserve price, the sane was liable to be rejected. Having
heard the | earned counsel for the parties and after
careful |y exam ning the inpugned judgrment of the Hi gh

Court and al so the order dated 17th of Decenber, 2004

and other materials on record including the terns and
conditions of the auction held on 8th of July, 2004, we are
of the view that this appeal must succeed for the reasons
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stated hereinafter.

8. Bef ore we proceed to consider the subm ssions

made on behalf of the parties, at the risk of repetition, we
may keep it on record that it is not in dispute that the
reserve price for holding the auction of the plots in
guestion was neither shown in the Public Notice of the
appel l ants nor was it known to the respondents. It is also
an admtted position that the nobney that was deposited

by the respondents was refunded by the appellants by

account payee cheques, which were duly encashed by

the respondents. As nentioned herein earlier, the H gh

Court had practically allowed the wit petition on a finding
that since the reserve price was not shown in the Public
Notice, the authorities had no jurisdiction to cancel the
auction in favour of the respondents on the ground that
their offers were less than the reserve price and therefore,
the auction held on 8th of July, 2004 could not be
cancel | ed by the order of the Chief Adm nistrator of the
Boar d.

9. We are unable to agree with this view expressed by
the H gh Court-in the inmpugned judgnment. It is true that
the reserve price was neither known to the respondents

nor was it advertised for the purpose of allotting the plots
to the respondents but that could not, in our view, perm:t
the High Court to direct allotnent of alternative plots to
the respondents. Even assumi ng that there was error on

the part of the authorities in not nmentioning the reserve
price in the Public Notice, then also, it was not proper for
the High Court to direct allotment of alternative plots to
the respondents on the basis of the auction held on 8th of
July, 2004.

10. It is also not in dispute that the final authority to
approve the auction bids was the Chi ef Adninistrator of

the Board. Before proceeding further, we may refer to
Section 18 of the Act which runsas under: -

"Under Section 18 of the Act all the sales of

pl ot s whet her by open auction of draw of |ots,

are subject to approval by the CA of the

Board. However, he may or nay not accord

such approval wi thout assigning any reason

In case of offer is rejected, the anpunt

deposited as 1/4th of the total price would be

refunded without interest by the

M C. " (Enphasi s suppl i ed)

11. A perusal of the provisions under Section 18 of the
Act, as quoted hereinabove, would show that the auction
woul d be final only after the sane is approved by the

Chi ef Administrator of the Board. In case the Chief
Admi ni strator of the Board rejects the auction, he nay not
be required to assign any reason for such rejection. If
such rejection is made, Section 18 only provides that the
amount deposited by the bidder nmust be refunded without
interest by the Market Committee of the Board. Keeping

this provision in mnd, it is clear that since the Chief
Admi ni strator of the Board was the final authority to
approve the auction bids, which in his own discretion

were not approved, it could not be said that since the
reserve price was not nmentioned in the Public Notice and
was not known to the respondents, the H gh Court could

have directed allotnent of alternative plots in the exercise
of its power under Article 226 of the Constitution. The
scope of judicial reviewinterference under Article 226 in
contractual matters including Governnent contracts and
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auction of plots by State Governnent has been

extensively dealt with by this Court in a catena of

deci si ons. In Tata Cellular Vs. UO [1994 (6) SCC 651],
the principle that ought to be applied in judicial review of
deci sions especially those relating to acceptance of

tender and award of contract was considered in detail and

it was held that the principle of judicial review would apply
to the exercise of contractual powers by Governnent

bodies in order to prevent arbitrariness or favouritism

But it nust also be kept in mind that there are inherent
[imtations in exercise of the power of judicial review In
that decision, it was held that the right to refuse the | owest
or any tender is also available to the Government but the
principles laid down in Article 14 of the Constitution nust
be kept in mnd while accepting or refusing a tender

There can be no question of infringement of Article 14 if
the Government tries to get the best quotation and also to
cancel the best quotation if it was of the view that the best
guotation al so was not to the satisfaction of the

CGovernment to get a better market price of the plots in
guestion. - Therefore, it was held in that decision that the
State CGovernment and its instrunentalities cannot be said

to have exercised an arbitrary power when they found

that the best offer made by the respondents coul d not be
accepted because the market value of the plots in

guestion would fetch better than the anobunt of fered by

the respondents. It was further held in that decision that
since the power of judicial reviewis nhot an appeal from
the decision, the court cannot substitute its own deci sion
In the present case, it is not in dispute that the plots
auctioned by the appellants belonged to the
instrumentalities of the State Government, which nmust be
expected to protect the financial interests of the State. In
the decision reported in [2007(1) SCC 477] Raj asthan

Housi ng Board and Anot her Vs. J.S. |Investments and

Anot her, this Court, after thoroughly considering the
earlier decisions of this Court including the decision in
Tata Cellular Vs. Union of India [supra], considered the
contours of power which the H gh Court woul d exercise in
awit petition filed under Article 226 of the Constitution
when the chal |l enge was to cancell ati on of auction held by

a public body where the prine consideration was fairness

and generation of public revenue and held that even if

sone defect was found in the ultimte decision resulting

in cancellation of the auction, the court shoul d exercise its
di scretionary power under Article 226 with great care and
caution and should exercise it only in furtherance of public
interest. It was also held in that decision that when the
Chai rman of the Housing Board had the final authority
regardi ng acceptance of the bid, a person who had nade

the highest bid in the auction did not acquire any right to
have the auction concluded in his favour until the

Chai rman had passed an order to that effect.

12. Keeping the principles laid down in the aforesaid
decisions of this Court in mnd, let us, therefore, consider
whet her non-di scl osure of the reserve price in the Public
Notice is a ground on which the H gh Court could direct

the authorities to allot alternative plots in favour of the
respondents in exercise of its powers under Article 226 of
the Constitution. At the risk of repetition, we may note
that one of the conditions in the Public Notice was that the
final authority to approve or disapprove the best offer in
the auction was that of the Chief Admi nistrator of the
Board. It is true that the Chief Administrator of the Board
rejected the offers wi thout assigning any reason but
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Section 18 of the Act clearly provides that such rejection
could be made without assigning any reason. Let us now
consi der whether the action on the part of the Chief
Admi ni strator of the Board canceling the auction was
unfair, arbitrary and invalid. In our view considering the
facts and circunstances of the case, the action of the
Chief Adm nistrator of the Board was fair and the
cancel l ation was not arbitrary. The second aucti on was
held in respect of the plots in question on 20th of
Decenber, 2004 and fromthe said auction, although the
reserve price was not nentioned, nmuch higher offers

were received by the appellants. Apart fromthat, we
shoul d not keep this fact out of mnd that the anbunts
deposited by the respondents with the appellants were
refunded to the respondents by account payee cheques,

whi ch were duly encashed by them Such being the

position, we neither find any mal afi de, unfairness or
arbitrariness on'the part of the Chief Adm nistrator of the
Board in rejecting the offers of the respondents nor do we
find it a col ourable exercise of power. That apart, in view
of the decision of this court in Rajasthan Housi ng Board
and another Vs. G S. Investnments and another [supra],

since the final authority to approve the bids was with the
Chief Admnistrator, it i's obvious that a person who had
nmade t he highest bid in the auction did not acquire any
right to have the auction concluded in his favour until the
Chi ef Administrator had passed an order to that effect and
the auction proceedi ngs coul d al ways be cancelled. It is
on record that the offers nade by the respondents in the
auction dated 8th of July, 2004 could not fetch the anpunt
expected fromthe said plots and that is the reason a
fresh Public Notice was issued by the appellants for a
subsequent auction. The said auction was held and as
noted herein earlier, fromthe said auction, the price
fetched was much hi gher than the offers made by the
respondents. That being the position and considering the
fact that a subsequent auction was held and concl uded, it
was not open to the High Court to direct the allotnent of
alternative plots at the rate offered by the respondents
treating the auction held on 8th of July, 2004 to be valid.
13. M. Patwalia, the |earned senior counsel appearing
for the respondents submtted that his clients were ready
to pay the enhanced anpbunts which were offered by the

bi dders in the second auction and therefore, in view of
this, the decision of the H gh Court shoul d be upheld wth
such nodification. W are unable to accept this

subm ssion of M. Patwalia because at the present

nmonent, third party interests have al so been created in
the matter and the bidders in the second auction were not
nade parties to the wit petitions.

14. Let us now take up the other aspect of the natter.
As noted herein earlier, the reserve price was not shown
in the Public Notice and therefore, the respondents had

no know edge of the reserve price. Even assum ng that

the reserve price had to be given in the Public Noti ce,
then al so, we are of the view that the best course for the
H gh Court would be to cancel the entire auction in view
of the decision of this court in Tata Cellular Vs. Union of
India [supra] rather than substituting its own opinion by
directing allotnent of alternative plots. It is, therefore,
difficult to accept the views expressed by the H gh Court
that since reserve price was not known to the

respondents and they were found to be the highest

bi dders in the said auction, they have acquired a right to
get the allotment of alternative plots and the appellants




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

had no authority to reject the highest offers given by the
respondents or to cancel the auction itself. Since the
entire auction was cancelled, we do not find any
justification how the H gh Court could pass an order
directing allotnent of the alternative plots on the sane
terns and conditions when, after cancellation, the second
auction was held in which the price fetched was nmuch

hi gher than the offers nade by the respondents. That

apart, we do not find anything unfair in not disclosing the
reserve price. It is common know edge that when reserve
price is disclosed, the bidders often formcartels and bid
at or around the disclosed price, though the market price
is much higher. We, therefore, do not agree with the Hi gh
Court that the appellants had acted in an unfair nmanner in
not disclosing the reserve price at the tine of inviting
tenders or even at the tinme of holding the auction

15. In view of ‘the adm tted fact that the npney

deposi ted by the respondents w th the appellants was
refunded to the respondents by account payee cheques

whi ch wer'e duly encashed by themand in view of the

adnm tted fact that subsequently, a second auction was

hel d on 20th of Decenber, 2004 in respect of the sane

pl ots which were put up for auction on 8th of July, 2004
and in the second auction, some other parties have now
acquired interest in the said plots, it was not open to the
Hi gh Court to direct the appellants, inthe exercise of its
wit jurisdiction, to allot alternative plots to the
respondents only on the ground that the auction dated 8th
of July, 2004 could not be cancelled by the Chief
Admi ni strator of the Board wi thout assigning any reason

and al so on the ground that the reserve price was not

di sclosed in the Public Notice issued by the appel lants.

16. In this view of the matter, we are, therefore, unable
to sustain the decision of the H gh Court and accordingly,
the judgnent of the High Court is |liable to be set aside.

17. For the foregoing reasons, the inpugned judgnent
of the Hi gh Court is set aside and the appeals are all owed
and the wit petitions stand rejected. There will 'be no

order as to costs.




