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ACT:

Defence of India Act  and Rules, 1962, r. 30(1)(b)-If
i nvalid.

Constitution of India, 1950, Arts 352 and 359(1) -
Presidential Oder suspending right to  nove Court for
enforcenent of fundamental rights Petition chal I 'engi ng
validity of rul e--Mintainability.

HEADNOTE

The petitioners were nenbers of Parlianent. They were
detai ned by orders passed by the State Governnent under r.
30(1) (b) of the Defence of India Rules, 1962. They
challenged the validity of the orders of detention on the
grounds that : (i) rule 30(1) (b) was invalid because, a
| egi sl ator cannot be detained so as to prevent him from
exercising his constitutional rights as 'such |1egislator
while the legislative chanber to which he belongs is in
session; and- (ii) the inmpugned orders were passed nmala fide
as they were passed for the purpose of stifling the;
petitioners’ political activities which were inconvenient to
the State Governnment. It was also urged that the orders
were passed by the Chief Mnister of the State 'without
satisfying hinself of the necessity of detaining t he
petitioners nerely because the Union Home M nister thought
that the petitioners should be detained. The respondent
raised a prelimnary objection that the petitions were
i nconpetent in view of the Order issued by the President of
I ndia under Art. 359(1), suspending the rights of any person
to move any court for the enforcement of the rights
conferred by Arts. 14, 21 and 22 for the period during which
the Proclanmation of Emergency issued under Art. 352 was in
force, if such person had been deprived of any such rights
under the Defence of India Act, 1962, for any rule or order
made t her eunder

HELD : (i) The last clause of the Presidential Oder




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 17

postulates that the Defence of India Act or any rule or
order made thereunder is valid. During the pendency of the
Presidential Order, the validity of Act, rule or order rmade
thereunder cannot be questioned on the ground that they
contravene Arts. 14, 21, (and 22; but this limtation wll
not preclude a citizen fromchallenging the validity of the
Act, rule or order nade thereunder, on any other ground.
[410 F-G

The petitioners contended that r. 30(1)(b) under which the
i mpugned orders of detention had been passed was invalid on
grounds other than those based on Arts. 14, 19, 21 and 22.
If that plea was well-founded, the last clause of the
Presidential Order was not satisfied and therefore the bar
created by it suspending the citizens’ fundanental rights
under Arts. 14, 21, and 22 could not be pressed into service
by the respondent. The petitions, therefore, were not
i nconpetent. [412 B]

Makhan ~Singh v. The State of Punjab, [1964] 4 S.CR 797,
fol | owned.

(ii) Rule 30(1)(b) is not invalid. [421 A
Articles 79, 85, 86 and 100(1), relied wupon by t he
petitioners cannot be said to-deal with any rights which can
be, described as ’'constitutiona

407

rights of the nenbers of Parlianent. The totality of rights
cannot claim the status of fundanental rights and the
freedom of speech on which reliance was placed is a part of
the privileges failing under Art. 105 A plea that a breach
has been conmitted of any of these privileges could not be
raised in view of the decision of the Comittee of
Privileges of the House of Commobns in the case of Captain
Ramay, because the privil eges, powers and i munities of the
nmenbers of the Indian Legislature are the sanme as those of
the nenbers of the House of Commobns as they existed at the
commencenent of the Indian Constitution. Besides, freedom
of speech would only be available to a menber of Parlianent
when he attends the session of Parliament. |If an order of
detention validly prevents himfromattending a session of
Parliament, no occasion arises for the exercise of the right
of freedom of speech and no conpl aint can be nmade that the
said right has been invalidly invaded. [415 G H 419 B-D

If a person who is convicted and sentenced for a periodless
t han t wo year such a conviction would not ent ai
di squalification for being a nenber of Par | i-ament -has
necessarily to forego his right of participating in the
busi ness of the legislature to which he bel ongs, because he
is convicted and sentenced it would follow that a person who
is detained nmust |ikew se forego his right to participate in
the business of the Legislature. Therefore, it could not be
contended that so long as the menber of Parlianent had not
incurred any disqualification, he was entitled to. ~-exercise
his rights as such nmenmber. [419 H, 420 A-B]

The true constitutional position, therefore, is that so far
as a valid order of detention is concerned, a nenber  of
Parlianment can claimno special status higher than that an
ordinary «citizen and is as nuch liable to be arrested and
detai ned under it as any other citizen. [420 E-F]

(iii) In view of the facts that the detention of the
petitioners formed" part of a larger question about the
attitude which the Governnent of India and the State
Governments shoul d adopt in respect of the activities of the
party to which the petitioners be-longed, nanely, the pro-
Peking faction of the Comunist party, and that the issue
was examined by the, Union Home Mnister along wth the
Chief Mnisters of States and only general decisions in
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relation thereto were, arrived at, and that the Chief
Mnister of the State had nmade a clear and unanbi guous
statement in his affidavit that he had exam ned t he
materials in relation to the activities of the petitioners
and was satisfied that it was necessary to detain them
there was no substance in the grievance of the petitioners
that the inpugned orders of detention were nade either nmla
fide or without the. proper satisfaction of the detaining
authority. [424 H, 425 A-D, F-G 426 B]

JUDGVENT:

CRIMNAL JURISDICTION : Wit Petitions Nos. 47 and 61 of’
1965.

Under Article 32 of the Constitution of India for enforce-
ment of Fundanental Ri ghts.

M C.  Setalvad, N. C Chatterjee, M R K Pillai, R K
Garg, S. C Agarwala, D. P. Singh and M K Ramarmurthi, for
the petitioner (in WP. No. 47/65).

R. K Garg, S. C Agarwala, D. P. Singh and M K  Rana-
murthi, for the petitioner (in WP. No. 61/65).

408

N. Kri shnaswam  Reddy,” Advocate-General, Madras, V. P
Raman and A. V. Rangam for respondent no. 1 (in both the
petitions).

Niren De, Additional Solicitor General ,N. S. Bindra, -B
R G K. Achar and R. N Sachthey, for respondent no. 2 (in
,both the petitions).

L. D. Kaushal, Dy. Advocate General, 'Punjab and R N
Sachthey, for intervener no. 1

u. P. Singh, for the State of Bihar and Union Territory of
Tri pura.

R. K. Garg, S. C Agarwala, D. P. Singh and M K ' Rana-
murthi, for the intervener (Makhan Si ngh Tarsi kka).

Veer appa and Hardev Singh for the interveners (Satwant Singh
and 12 ors.)

Al the other interveners appeared in person

The Judgnent of the Court was delivered by

Gaj endragadkar, C.J. M. K Ananda Nambiar, who is a Menber
of Parlianent, has been detained by the Governnent of Madras
since the 30th Decenber, 1964. On the 29th Decenber, 1964,
an order was passed under Rule 30(1)(b) and (4) of the
Def ence of India Rules, 1962 in which it was stated that the
CGovernment of Madras were satisfied with ~respect to the
petitioner K Ananda Nanbiar that with a viewto preventing
himfromacting in any nmanner prejudicial to the defence of
India and the public safety, it was necessary to make an
order directing that he be detained The said order further
directed that the petitioner should be arrested by the
police wherever found and detained in the Central @ Jail
Tiruchirapalli. Though this order directed the detention of
the petitioner in the Central Jail, Tiruchirapalli, ‘it is
common ground that he has been detained in fact in the
Central Jail, Cuddalore. By his present wit petition (No.
47 of 1965) filed under Art. 32 of the Constitution, the
petitioner challenges the validity of the said order of
detention mainly on two grounds. He contends that Rule 30 (
1 ) (b) under which the inpugned order has been passed is
invalid, and in the alternative, he argues that the inmpugned
order is not valid, because it has been passed nala fide and
is otherwise not justified by the rel evant Rul es.

M. R Umanath, who is also a Menber of Parlianment, has
,been simlarly detained by the order passed by the
Cover nnment of
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Madras on the 29th Decenber, 1964 and in the same ternms. He
has al so been detained not in t he Central Jai |
Tiruchirapalli, as mentioned in the order, but in the

Central Jail, Cuddal ore, since the 30th Decenber, 1964. By
his wit petition (No. 61 of 1965), the petitioner Umanath
has raised the sane points before us. M. Setalvad has
argued the first point of |law about the invalidity of the
rel evant Rule, whereas M. Chatterjee has argued the other
,point relating to the invalidity of the inpugned orders, on
behal f of both the petitioners. To these two petitioners
are inpleaded respondent No. 1, -the Chief Secretary,
Gover nnment of Madras, respondent No. 2, the Superintendent,
Central Jail, Cuddal ore; and respondent No. 3, the Union of
I ndi a.
Bef ore-proceeding to deal with the points raised by the
petitioners, it _i's necessary to consider the prelinminary
obj ectioon which  has been urged before us by the |earned
Addi tional Solicitor General who has appeared for respondent
No. 3. He contends that the wit petitions are inconpetent
in view of the Oder issued by the President on the 3rd
Novenber, 1962. It will berecalled that on the 26th
Cctober, 1962, the President issued a Proclamation of
Emergency in exercise of the Powers conferred on him by
cl ause (1) of Art. 352 of the Constitution. Thi s
Procl amati on decl ared that a grave energency existed whereby
the security of India was threatened by external aggression
Thereafter, two Orders were issued by the President, one on
the 3rd Novenber, 1962 and the other on the 1st Novenber,
1962 in exercise of the powers conferred by clause (1) of
Art. 359 of the Constitution.  The first O'der as anmended by
the later Order reads thus
"I'n exerci se of the powers conferred by cl ause
(1) of Art. 359 of° the Constitution, the
Presi dent hereby declares that the right of
any person to nove any court f or the
enforcenent of the(rights conferred by Arts.
14, 21 and 22 of the Constitution shall remain
suspended for the period during  which the
Procl amati on of Emergency issued under  cl ause
(1) of Art. 352 thereof on the 26th Cctober,
1962, is in force, if such person has been
deprived of any such rights under the Defence
of India Odinance, 1962 (4 of 1962) or —any
rul e or order made thereunder”.
It may be added at, this stage that Ordi nance No. 4 of 1962
| ater became an Act called The Defence of India ~Act, 1962
(No. 51 of 10.62.)'. The argunent is that the | petitioners
are adnmttedly detained under Rule 30(1)(b) of the Defence
of India Rules,
4 10
and so, the said Presidential Order is inevitably attracted,
and that rmeans that the petitioners’ right to nove this
Court under Art. 32 is suspended during the pendency of the
Procl amati on of Emergency.
W are not inpressed by this argunent. |In construing the
effect of the Presidential Oder, it is necessary to bear in
m nd the general rule of construction that where an Order
purports to suspend the fundamental rights guaranteed to the
citizens by the Constitution, the said Oder nust be
strictly construed in favour of the «citizens’ fundanenta
rights. It will be noticed that the sweep of the Order is
l[imted by its last clause. This Oder can be invoked only
in cases where persons have been deprived of their rights
under Acts. 14, 21 and 22 under the Defence of India
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Ordinance or any rule or order made there under. In other
words, if the said fundanental rights of citizens are taken
away ot herwi se than under the Defence of India Odinance or
rules or orders nade thereunder, the Presidential Oder will
not cone into operation. The other linmtation is that the
Presidential Order will remain in operation only so long as
the Proclanmation of Enmergency is in force. Wen these two
conditions are satisfied, the citizen's right to nove this
Court for the enforcenent of his rights conferred by Arts.
14, 21 and 22 is no doubt suspended; and that rust mean that
if the citizen wants to enforce those rights by chall enging
the wvalidity of the order of his detention, his right to
nove this Court woul d be suspended in so far as he seeks to
enforce the said rights.

But it is obvious that what the last clause of the
Presidential Oder postulates is that the Defence of India
Ordi nance or any rule or order mmade thereunder is valid. It
is true that during the pendency of the Presidential Order,
the validity of the Odinance, rule or order nade thereunder
cannot " be questioned on the ground that,they contravene
Arts. 14, 21 and 22; but this limtation mll not preclude a
citizen fromchallenging the validity of the Ordinance, rule
or order made thereunder on any other ground. If the
petitioner seeks /to. ~challenge the " validity of the
Ordi nance, rule or /order nade thereunder on any ground ot her
than the contravention of Arts. 14, 21 and 22, t he
Presidential Order can-not cone into operation. In this
connection, we ought to add that” the challenge to the
Ordi nance, rule or order made thereunder cannot also be
raised on the ground of the contravention of  Art. 19,
because as soon as a Procl amation of Emergency is issued by
the President, under Art. 358 the provisions of Art. 19 are

automatically suspended. But the point still remains that
if a challenge
411

is made to the validity of the Odinance, rule or order made
thereunder on a ground ot her than those covered by Art. 358,
or the Presidential Oder issued Art. 359(1), such a
chal l enge is outside the purview of the Presidential ~Oder

and-if a petition is filed by a citizen under Art. 32 on the
basis of such a challenge, it cannot be said to be barred,
because such a challenge is not covered by the Presidentia

Order at all.

In Makhan Singh Tarsikka v. The State of Punjab (1) a
Speci al Bench of this Court has had occasion to consider the
effect of the Proclamation of Emergency issued by the
President and the Presidential Oder with which we are

concerned in the present wit petitions. |In that case, it
was held that the sweep of Art. 359 (1) and the Presidentia
Order issued under it is w de enough to include all~ clains

made by citizens in any court of conpetent jurisdiction when
it is shown that the said claims cannot be effectively
adj udi cated wupon wthout examning the question as to
whet her the citizen is, in substance, seeking to enforce any
of the specified fundanental rights and that neans the
fundanental rights under Arts. 14, 19, 21 and 22. Even so,
this Court took the precaution of pointing out that as a
result of the issue of the Proclamation of Energency and the
Presidential Order, a citizen would not be deprived of his
right to nmnove the appropriate court for a wit of habeas
corpus on the ground that his detention has been ordered
nmala fide. Simlarly, it was pointed out that if a detenu
contends that the operative provisions of the Defence of
India Odinance under which he is detained suffer from the
vice of excessive delegation, the plea thus raised by the
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det enu cannot, at the threshold, be said to be barred by the
Presidential Oder, because, interns, it is not a plea
which is relateable to the fundanental rights specified in
the said order.

Let wus refer to two other pleas which may not fall wthin
the purview of the Presidential Order. |If the detenu, who
is detained under an order passed under Rule 30(1)(b),
contends that the said Order has been passed by a del egate
outside the authority conferred on himby the appropriate
Government under S. 40 of the Defence of India Act, or it
has been exercised inconsistently with the condi tions
prescribed in that behalf, a prelimnary bar against the
conpetance of the detenu’s petition cannot be raised under
the Presidential Order, because the last clause of the
Presidential Order would not cover such a petition, and
there is no doubt that unless the case falls under the | ast
cl ause of the Presi-

(1) [21964] 4 S.C.R 797.

4 12

dential Order, the bar created by it cannot be successfully
i nvoked agai nst a detenu. ~Therefore, our conclusion is that
the | earned Additional Solicitor-General is not justified in
contendi ng that the present petitions are inconpetent under
Art. 32 because of the Presidential Order. The petitioners
contend that the /relevant Rule under which the inpugned
orders of detention have been passed, is invalid on grounds
ot her than those based on Arts. 14, 19, 21 & 22; and if that
plea is well-founded, the last clause of the Presidentia
Order is not satisfied and the bar created by it suspending
the citizens’ fundamental rights under Articles 14, 21 and
22 cannot be press into service.

That takes wus to the merits of M. Setalvad's contention
that Rule 30(1) (b) of the Defence of " India Rules is
i nval i d. The Rule in question has been framed under 's. 3
(2) (15) of the Defence of -lndia Act, and in that sense it
can be said, prinma facie, to be justified by the said

provi si on. But M. Setalvad argues that in so far as it
permts a Menber of Parliament to be detained, it/ con-
travenes t he Constitutional rights, of Menber's of
Par | i ament . According to M. Setalvad, -a Menber of
Parlianment, |ike a Menmber of any of the State Legislatures,

has constitutional riots to function as such Menber and to
participate in the business of the House to which he
bel ongs. He is entitled to attend every Session of
Parliament, to take part in-the debate, and to record his
vote. SGlong as a nenber of Parliament is qualified to be
such Menmber, no law can validly take. away " his  right to
function as such Menber. The right to participate in._the
busi ness of the-Ilegislative chanber to which he belongs, is
described by M. Setalvad as his constitutional right, and
he urges that this constitutional right of a |legislator can
be regarded as his fundanmental right; and inasnmuch ‘as the
relevant Rule authorises the detention of a ||egislator
preventing him from exercising such right, the Rule is
invalid. In the alternative, M. Setalvad contends that the
Rul e should be treated as valid in regard to persons other
than those who are Menbers of Legislatures, and in that
sense, the part of it which touches the Menbers of
Legi sl atures, should be severed fromthe part which affects
other <citizens and the invalid part should be struck down.
This argunent again proceeds on the sane basis that a
| egi sl ator cannot be validly detained so as to prevent him
from exercising his rights as such legislator while the
| egi sl ative chanber to which he belongs is in session. On
the sane basis, M’ Setalvad has urged another argument and
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suggested that we should so construe the Rule as not to
apply to legislators. It would be noticed that the common
basis of all these alternative argunents is the assunp-

413

tion that legislators have certain constitutional rights
which cannot be validly taken away by any statute or
statutory rule.

In support of this argunent, M. Setalvad has referred us
to, certain constitutional provisions. The first Article on
which he relies is Art. 245(1). This Article provides that
subject to the, provisions of this Constitution, Parlianent
may make laws for the whole or any part of the territory of
India, and the Legislature of a State may nake |laws for the
whole or any part of the State. The argunent is that the
power to mnmke laws is subject to the provisions of the

Constitution and _that ~being so, iif there are any
constitutional rights which the legislators can claim no
| aw can be validly passed to take away the said rights. In
other 'words, ~just as the validity of any law can be

chal | enged on the ground that it contravenes the fundanenta
rights guaranteed by Art. 19, so can the validity of the
i mpugned Rule be challenged on the ground t hat it
contravenes the constitutional -cumfundanmental rights of the
| egi sl ators.

These constitutional rights, according to M. Setalvad, are

to be found in several Articles of the  Constitution. M.
Setal vad’ s argunent begins with Art. 79.- This article deals
with the constitution of Parlianment; it provides that
Parliament of the Union shall consist of the President and
two Houses to be, known respectively as the Council of

States and the House of the People. Article 85 (i)provides,
inter alia, that the President shall from tine to tinme
sunmon each House of Parlianent to neet at such tine and
place as he thinks fit. |In accordance with the provisions
of this article, when the President decides to call for the
sessi on of Parliament summons are issued under hi s
directions asking all Menbers of ‘Parlianment to attend the
ensui ng- sessi on. The Detitioner Ananda Nanbiar  received
such a summons i ssued on the 9th January, 1965 Article 86(i)
gives the President the right to address either House of
Parliament or both Houses assenbled together,  and it
Provides that for that purpose, the President shall require
the attendance of nenmbers. M. Setal vad argues that when  a
sunmmons is issued by the President requiring the menber to
attend the ensuing session of Parliament, it is not only his
right, but his constitutional obligation to attend the
session and hear the speech of the President. Article
100(i) refers to the voting in the Houses, and it provides
that save as otherwise provided in this Constitution, al
guestions at any sitting of either House or joint sitting of
the Houses shall be deternmined by a majority of votes of the
nmenbers present and voting, other than the Speaker or person
acting as Chairman or Speaker. Article 101 (4) provides
that if for a

414

peri od of sixty days a nenber of either House of Parlianent
is, wthout permssion of the House, absent from al
neetings thereof, the House may declare his seat vacant. It
is comon ground that if a nenber is detained or otherw se
prevented from attending the session of the House for
personal reasons, as asks for permission of the House and
usual ly, such permissionis granted’. Article 105 deals
with the powers, privileges and i munities of Parliament and
its Menmbers. M. Setalvad strongly relies on the provisions
of sub-articles (1) & (2) of Art. 105 which deal with :the
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freedom of speech inside the House of Parlianent, and confer
,absolute imunity on the Menbers of Parliament in respect
of their speeches and votes. |If the order of detention
prevents a Menmber of Parlianment fromattending the, session
of Parliament, fromparticipating in the debate and from
giving his vote, that amunts to a violation of his
constitutional rights; that, in substance, is M. Setalvad s
argument .

M. Setalvad also relied on the fact that this right
continues to vest in the Menber of Parliament during the
life of the Parlianment unless he is disqualified under
Art.102 or under s.7(b) of the Representation of the People
Act, 1951 (No. 43 of 1951). Article 84 deals wth the
qualification for nenbership of Parlianent. Wth t he
provisions of this article we are not concerned in the
present proceedi ngs, because we are dealing with the rights
of persons who have al ready been elected to the Parlianent
in ,other words, who possess the qualifications prescribed
by Art. 84. Article 102 prescribes disqualifications for
nmenbershi'p; it provides, inter alia, that a person shall be
di squal i fied for being “a nenber of either House of
Parliament if his case falls under any -of its clauses (a)
to (e). This disqualification applies for being chosen or
for being a menber of either House of Parlianment. |In ,other
words, if a person/incurs the disqualification prescribed by
the relevant clauses of Art.102(1) after he is elected to
either House of | Parlianment, he will ceaseto be such a
Menber as a result ,of the said -disqualification. If a
disqualification is 'not incurred as prescribed by Art.
102(1), he is entitled to continue to be a menber of the
House during its life. Section 7 of the Representation , of
the People Act prescribes disqualifications for nenbership
of Parliament or of a St-ate Legislature. S. 7 (b) is
rel evant for our purpose. It provides that a person ' shal
be disqualified for being -chosen as, and for being, a
menber of either House of Parlianent if, whether before or
after the comencenment of the Constitution, be has been
convicted by a Court in India of any offence and sentenced
to inprisonment for not less than two years, unless a

415

period of five years, or such less’ period as the Election
Conmission may allowin any particul ar case, has el apsed
since his release. The argunent based on the provisions of
s 7 is the same as the -argunent based on the provisions  of
Art. 102. | a Menber of Par | i ament i ncurs a
di squalification, he may cease to be such menber, but if he
continues to be qualified to be a menber, his constitutiona
ri ghts cannot be taken away by any | aw or order

It will be noticed that in substance the clai mnmade i's' one
of exenption fromarrest under a detention order and, /prima
facie, such a claimwuld normally and legitimtely fal
under Art. 105(3) of the Constitution. Art. 105(3) | deals
with the powers, privileges and i Mmunities of Parlianment and
its Menbers, and it provides that in other respects, the
power s, privileges and inmunities of each House of
Parliament, and of the nenbers and the committees of each
House, shall be such as may fromtinme to tinme be defined by
Parliament by law, and until so defined, shall be those of
the House of Comons of the Parliament of the United
Kingdom and of its nmenbers and conmttees, at the com
nmencenent of this Constitution. But M. Setalvad expressly
stated before us that he did not rest his case on the
provisions of Art. 105(3) and that obviously is for the very
good reason that freedomfrom arrest under a detention order
is not recognised as a privilege which can be claimed by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 17

Menbers of House of Commons in England. It is because such
a claim cannot be based on the provisions of Art. 105(3)
that M. Setalvad has been driven to adopt the ingenious
course of suggesting that the rights of the Menbers of
Parliament to participate in the business of Parliament is a
constitutional and even a fundanental right which cannot be
contravened by any law. The narrow question which thus
falls to be considered on this contentionis : if a claim
for freedom from arrest by a detention order cannot be
sust ai ned under the privileges of the Menbers of Parlianent,
can it be sustained on the ground that it is a
constitutional right which cannot be contravened ? Before
dealing with this point, it is necessary to indicate broadly
the position about the privileges of the nenbers of the

I ndi an Legi sl atures, because they will materially assist us
in determning the validity of the contention raised before
us by M. Setalvad. It is comon ground that t he

privileges, powers and imunities of the nenbers of the
I ndi an Legi sl atures-are the sane as those of the nmenbers of
the House of Commbns as they existed at the commencenent of
the Indian Constitution. ~Let us, therefore, see what was
the position about the privileges of the nenbers of the
House of Commons in regard to freedomfrom arrest by a
detention order ?

Sup. Cl./66-13

416

The position about the privileges of the Menbers of the
House of Commons in'regard to preventive detention is well

settl ed. In this connection, Erskine May observes : "The
privilege of freedomfromarrest is limted to civil causes,
and has not been —allowed to interfere- - with the
adm ni stration of crim nal justice or emer gency
| egi slation." (1)

In early times the distinction between "civil" and
"crimnal" was not clearly expressed. It was only to cases

of "treason, felony and breach (or surety) of the peace”
that privilege was explicitly held not to apply. Oliginally
the classification may have been regarded as sufficiently
conpr ehensi ve. But in the case of msdenmeanours, in the
growing list of statutory offences, and, particularly, in
the case of preventive detention under energency legislation
intinmes of crisis, there was a debatabl e region about which
nei ther House had until recently expressed a definite  view.
The devel opnent of privilege has shown a tendency to confine

it more narrowy to cases of a civil character and to
exclude not only every kind of criminal case, but also cases
which, while not strictly crimnal, partake nmore of a

crimnal than of a civil character. This developnment is in
conformity with the principle laid down by the Conmons in a
conference with the Lords in 1641 : "Privilege of Parlianent
is granted in regard of the service of the Commonwealth and
is not to be used to the danger of the Commonweal t h".

The [ ast statenent of May is based on the report of the Com
mttee of Privileges of the House of Commpns which dealt
with the case of the detention of Captain Ranmsay under
Regul ation 18B of the Defence (CGeneral) Regulations, 1939.
Cap. Ransay who had been detained under the said
Regul ation, urged before the Commttee of Privileges that by
reason of the said detention, a breach of the privileges of
the House had been conmtted. This plea was rejected by the
Conmittee of Privileges. The Committee found that Reg. 18B
under which Cap. Ransay had been detained, had been nmade
under section 1(2)(a) of the Emergency Powers (Defence) Act,
1939. It exanined the question as to whether the arrest and
detention of Cap. Ransay were within the powers of the
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Regul ation and in accordance with its provisions; and it was
satisfied that they were within the powers of the Regul ation
and in accordance with its provisions. The Cormittee then
exam ned several precedents on which Cap. Ransay reli ed,
and it found that whereas arrest in civil proceedings is a
breach of privilege, arrest on a crimnal charge for an
i ndi ctabl e

(1) Erskine May's Parlianentary Practice, 7th Ed. p. 78.
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offence is not. The Committee then examined the basis of
the privilege and the reason for the distinction between
arrest in a civil suit and arrest on a crimnal charge. It
appeared to the Committee that the privilege of freedom from
arrest originated at a time when English Law nade free use
of inprisonment in civil proceedings as a nethod of coercing
debtors to pay their debts; and in order to enable the
Menber s of Parliament to discharge their functions
effectively, it~ was  thought | necessary to, grant t hem
imunity fromsuch arrest, because they were doing King s
busi ness ' _and should not be hindered in carrying out their
busi ness by arrest at the suit of another subject of the

Ki ng. Crimnal acts, however, were offences against the
King, and the privilege did not apply to arrest for such
acts. In this connection, the Conmttee enphasised the fact
that consideration of the general history of the privilege
showed that the tendency had been to narrowits scope. The

Conmittee recogni sed that there was a substantial difference
between arrest and subsequent inprisonment on a crinina
charge and detention wthout trial by executive order under
the Regul ation or under anal ogous provisions in the past.
It, however, observed that they have this in common that the
purpose of both was the protection of the comunity as a
whole, and in that sense, arrest inthe course of civi
proceedi ngs, on principle, was wholly different from arrest
on a crimnal charge or arrest for the purpose of detention
It is on these grounds that the Committee came to the
conclusion that the detention of Cap. Ransay did not anount
to any infringement of his privilege of freedom of ‘speech

A simlar question had arisen in India in 1952. It appears
that in the early hours of the norning of the 27th My,
1952, M. V. G Deshpande, who was then a ~Menber  of
Parliament,. was arrested and detai ned under the Preventive
Detention Act, 1950 the House was then in session; ~and a
guestion was raised that the said arrest and detention of
M. Deshpande, when the House was in session, amobunted to a
breach of the privilege of the House. The —question thus
raised was referred to the Cormittee of Privileges for its
report. On the 9th July, 1952, the report made by the said
Conmittee was submtted to the House. The mpjority view of
the Commttee was that the arrest of’ M. Deshpande / under
the Preventive Detention Act did not constitute a breach of
the privilege of the House. In conming to this conclusion
the mpjority viewrested itself primarily on the decision of
the Commttee of Privileges of the House of Conmmons in the
case of Cap. Ransay. It is thus plain that the validity of
the arrest of the petitioners in the present proceedings
cannot be
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provisions of Art. 105. That is why M. Setalvad naturally
did not and could not press his case under the said Article.
What then is the true legal character of the rights on
which’ M. Setal vad has founded his argunent ? They are not
rights which can be properly described as constitutiona
rights of the Menbers of Parliament at all. The Articles on
which M. Setalvad has rested his case clearly bring out
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this position. Article 79 deals with the constitution of
Parliament and it has nothing to ,do with the individua
rights of the Menbers of Parliament after they are elected.
Articles 85 and 86 confer on the President the power to
i ssue sumons for the ensuing session of Parliament and to
address either House of Parlianent or both Houses as therein
specified. These Articles cannot be construed to confer any
right -as such on individual Menbers or inpose any
obligation on them It is not as if a Menber of Parlianent
is bound to attend the session, or is under an obligation to
be present in the House when the President addresses it.
The context in which these Articles appear shows that the
subject-matter of these articles is not the individua
rights of the Menbers of Parlianent, but they refer to the
right of the President to issue a summons for the ensuing
session of Parlianent or to address the House or Houses.
Then as to Art. 100(1) : what it provides is the manner in
whi ch questions will be determned; and it is not easy to
see how the provision that all questions shall be determ ned
by a mmjority of votes of Menbers present and voting, can
give riseto-a constitutional right as such. The freedom
of speech on which M. Setalvad | ays consi derable enphasis
by reference to Art. 105(1) & (2), is a part of the
privileges, of the Menbers of the House. . It is no doubt a
privilege of very great inportance and significance, because
the basis of denocratic formof Government is that Menbers
of Legislatures nmust be given absol ute freedom of expression
when matters brought before the Legislature are debated.
Undoubt edl y, the Menbers of Parlianment have the privil ege of
freedom of speech, but that is-only when they attend the
session of the House and deliver their speech  wthin the
chanmber itself. It will be recalled that in Cap. Ransay’ s
case, what had been urged before the Comm ttee of Privileges
was that the detention of Cap. Ransay had caused a breach
of privilege of his freedomof speech, and this plea was
rejected by the Committee. W are, therefore, satisfied
that on a close exam nation of the articles on which M.
Setal vad has relied, the whole basis of his argunent breaks
down, because the rights which he calls constitutiona
rights are rights accruing to the Menbers of Parlianent
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after they are elected, but they are not —constitutiona
rights in, the. strict sense, and quite clearly, they are
not fundanmental rights at all. It nmay be that sonetines  in
di scussing the significance or inportance of the right of
freedom of speech guaranteed by Art. 105 (1) & (2), it my
have been described as a fundamental right; but the totality
of rights on which M. Setalvad relies cannot! claim the
status of fundanental rights at all, and the freedom of
speech on which so nuch reliance is placed, is a part of the
privileges falling under Art. 105, and a plea that “a breach
has been conmitted of any of these privileges cannot, of
course, be raised in view of the decision of the Committee
of Privileges of the House of Commobns to which we have  just
referred. Besides, the freedom of speech to which Art. 105
(1) and (2) refer, would be available to a Menber of
Parliament when he attends the session of the Parlianent.
If the order of detention validly prevents him from
attending a session of Parlianent, no occasion arises for
the exercise of the right of freedom of speech and no
conpl aint can be nade that the said right has been invalidly
i nvaded.

There is another aspect of this problemto which we would
like to refer at this stage. M. Setalvad has urged that a
Menber of Parlianent is entitled to exercise all his
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constitutional rights as such Menber, unless he is
di squalified and for the relevant disqualifications, he has
referred to the provisions of Art. 102 of the Constitution
and S. 7 of the Representation of the People Act. Let us
take a case falling under S. 7(b) of this Act. It will be
recalled that S. 7(b) provides that if a person is convicted
of any offence and sentenced to inprisonnent for not |ess
than two years, he would be disqualified for nmenbership
unless a period of five years, or such less period as the
El ection Commission may allow in any particular case, has

el apsed since his release. |If a person is convicted of an
of fence and sentenced to | ess than two years, clearly such
conviction and sentence would not entail disqualification

Can it be said that, a person who has been convicted of an
of fence and sentenced to suffer inprisonnent for less than
two years, is entitled to claimthat notw thstanding the
said order of conviction and sentence, he should be
permtted to exercise his right as a |egislator, because his
convi ction and sentence do not i nvolve disqualification ? It
is true that the conviction of a person at the end of a
trial is different fromthe detention of a person without a

trial; but so far as their inpact on t he al | eged
constitutional rights of ~the Menber of Parlianent is
concerned, there can be no distinction. " If a person who is

convi cted and sentenced, has necessarily to forgo. his right
of participating in the business of the Legislature to which
he bel ongs,

420

because he is convicted and sentenced, it would follow that
a person who is detained nust-|likew se forgo his right to
participate in the business of the Legislature. Ther ef or e,
the argunment that so long as the Menber of Parliament has
not incurred any disqualification,~ he s entitled to
exercise his rights as such Menber, cannot be accepted.
Besides, if the right on which the whole argunent is based
is not a fundamental right, it would be difficult to see how
the wvalidity of the Rule can be(challenged on the ground
that it pernits an order of detention in respect of a Menber
of Parlianent and as a result of the said order the Menber
of Parliament cannot participate in the business of
Par | i ament . It appears that a similar question had arisen
before the Madras and the Calcutta H gh Courts, and the
decisions of these H gh Courts are in accord with the view
which we are inclined to take in the present proceedings.
In Pillalamarri Venkateswarlu v. The District ~Magistrate,
Guntur and Another(1l), it was held by a Division Bench of
the Madras High Court that a Menber of the State Legislature
cannot have inmmunity from arrest in the case of, a
preventive detention order. Simlarly, in the case of K
Ananda Nanbiar (1), it was held by the Madras H gh Court that
once a Menber of a Legislative Assenbly is arrested and
lawfully detained, though w thout actual trial, wunder any
Preventive Detention Act, there can be no doubt that under
the law as it stands, he cannot be permtted to attend the
sittings of the House. The true constitutional position
therefore, is that so far as a valid order of detention is
concerned, a Menber of Parliament can claim no specia
status higher than that of an ordinary citizen and is as
much liable to be arrested and detained under it as any
ot her citizen.

In Ansumali Majundar v. The State(3), the Calcutta Hgh
Court has elaborately considered this point and has held
that a nenber of the House of the Central or State
Legi sl ature cannot claimas such Menber any imunity from
arrest under the Preventive-Detention Act. Dealing with the
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argunent that a Menber of Parlianent cannot, by reason of
his detention, be prevented fromexercising his rights as
such Menmber, Harries, C J. observed that if this argunent is
sound, it follows that persons convicted |, of certain
of fences and duly elected rmust be allowed to perform their
duties and cannot be made to serve their sentence during the
life of a Parlianent. W ought to add that in all these
cases, the learned Judges took notice of the fact that
freedomfromecrin -

(1) I.L.R [1951] Mad. 135 (2) I.L.R [1953]
Mad. 93

(3) I.L.R [1954] I|.Cal. 272
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nal arrest was not treated as constituting a privilege of
the nmenbers of the House of Commons-in Engl and. Ther ef or e,
we are satisfied that M. . Setalvad is not right in

contending that R 30(1)(b) is invalid.

It now remains to consider the other grounds on which M.
Chatterjee has challenged the validity of the inpugned
orders of ~detention. The first contention raised by M.
Chatterjee is that the Presidential Oder itself is invalid.
This Order has been issued in-accordance with the provisions
of Art. 77(2) of the Constitution. M. Chatterjee, however,
contends that the Order issued by the President by virtue of
the power conferred on himby Art. 359(1) is not an
executive action of the Government of ‘1ndia and as such
Art. 77 would not apply. W are not inpressed by this
argunent. I n our opinion, Art. 77(2) which refers to orders
and other instrunents nade and executed in the name of the
President is w de enough to include the present Order.
Besides, it is significant that Art. 359(3) itself requires

that every order nmamde under clause (1) shall, as soon as my
be after it is made, be laid before each House of
Parliament; 'and it is not alleged that this has not. been
done. In fact, M. Chatterjee did not seriously press this
poi nt .

The next contention raised by M. Chatterjee is that the
present detention of the two petitioners is invalid inasmch
as the orders of detention passed in both the cases directed
that the petitioners should be detained in the Central Jail
Tiruchinapalli, whereas both of them have been detained
throughout in the Central Jail, Cuddalore. M. Chatterjee’s
grievance is that it is not shown that a proper order had
been passed changing the place of detention of t he
petitioners from Tiruchinapalli to Cuddal ore.

This plea has been net by the counter-affidavit filed on
behal f of the Governnent of Madras on the ground that the
original orders of detention indicating that the petitioners
shoul d be detained in the Central fail, Tiruchinapalli, were
nodi fied by Governnent by a later Order fixing the venue of
detention as the Central Jail, Cuddalore, for reasons of
security. The counter:affidavit did not indicate the date
on which this Order was passed, and that left an element of
ambiguity. At the hearing of these petitions, however, the
| earned counsel appearing for the Governnent of Madras has
produced before us an abstract fromthe Madras Governnent

Gazette giving all the details about this order. It appears
that this later Order was passed on Decenber 30, 1964, and
it purported to nodify all the orders stated in the
pr eanbl e;
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anmongst these orders are the orders of detention passed
agai nst both the petitioners. Therefore, -it is clear that

by virtue of the powers conferred on it by Rule 30(4), the
CGover nirent of Madras had changed the venue of t he
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petitioners’ detention; and so, there is no substance in the
ar gunent that their detention in the Central Jai |
Cuddal ore, is illegal
M. Chatterjee’s main contention against the validity of the
orders of detention, however, is in regard to the alleged
mala fides in the said orders. He argues that the inmpugned
orders have been passed by the Governnment of WMadras nala
fide for the purpose of stifling the political activities of
the petitioners which appeared to the Governnent of Madras
to be inconvenient. These orders have been passed for that
ulterior purpose and not for the purpose set out in the
orders of detention. Besides, it is urged that the Chief
M nister of Madras passed these orders w thout satisfying
hinself that it was necessary to issue them He was
influenced by what the Union Home Mnister had already
decided in regard to the petitioners. It is not as a result
of the satisfaction of the Chief Mnister hinself that the
petitioners had been detained; the orders of detention have
been passed agai nst the petitioners solely because the Union
Hone Mnister was satisfied that they should be detained.
That, in substance, is the grievance nade before us by M.
Chatterjee against the validity of the inpugned orders of
det enti on.
It appears that the Union Home M nister made certain state-
ments in his broadcast to the Nation from the Al India
Radi o, on January 1, 1965, and in reply to a debate on the
Budget Denands of the Mnistry of Home Affairs in the Lok
Sabha on April 27, 1965. This is ~what the Union Home
M nister is reported to have said in his broadcast :-
"As you -are aware, a nunber of |eaders and
active workers of the Left Communist Party of
I ndi a have been detained during the last three
days. W have had to take this step for
conpelling reasons for internal and externa
security of the country.” It is painful to us
to deprive any citizen of this free country of
his liberty and.it is only after the nost
careful thought that we have taken this
action."
"This very disagreeable decision was taken
after giving the nost serious thought to al
that was at stake".
"W cane to the conclusion that we would be
taking a serious risk with the external ~and
internal security of the country if we did not
act i medi atel y".
423
This is what the Union Honme Mnister is
reported to have
idin the Lok Sabha :-
"I't is a mtter of regret to ne that | have
had to make nyself responsible for throw ng
into prison a fairly large nunber of citizens
of this country".
"I look into the cases personally. | nay say
that it my be that sone error nay have
occurred here and there; that test has to be

sati sfied. We have to nmake sure that it is
because of our <clear appreciation of the
activities which we my call pro-Chinese,

di sloyal activities, subversive activities,,
one way or another, that we have to resort to
this kind of action. [If on any person, any
detenu on his part, it can be said that there
was a mstake made, that he actually is not
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pro-Chinese and he is a loyal citizen of the
country, | ampersonally prepared to |ook
into each case and again satisfy nyself that
no wong has been done or no injustice has
been done".
For the purpose of dealing with the present petitions, we
are assuming that the petitioners can rely upon these two
statenents. The |earned Additional Solicitor-General no
doubt contended that the statenents were not admissible and
rel evant and had not been duly proved; besides, according to
him sonme of the statenents produced were also inaccurate;
even so, he was prepared to argue on the basis that the said
statenments can be considered by us, and so,,,, we have not
thought it necessary to decide the question about the
rel evance or admissibility or proof of these statenments in
the present proceedings.
In appreciating the effect of these two statements, it is
necessary to refer to the statements made on affidavit by
the Chief Mnister of Madras and the Chief Secretary to the
CGovernment - of Madras respectively.  This is what the Chief
M ni ster of Madras has stated on oath :-
"Consequent upon the outbreak of hostilities
between China and India and declaration of
Emer gency it was necessary for the Governnent
of India and the various States to watch
carefully the novenents  and activities of
those persons, who either individually or as
part . of any group, were acting or likely to
act in-.a manner prejudicial to the safety of
India and the nmaintenance of ~ public order
The Communi st Party of
424
India was rift into tw factions ‘and the
faction known as the Left Conmunist Party of
India, which came to be known as the Pro-
Peki ng faction, had particularly to be
wat ched. The question of detaining persons
belonging to this faction and who were also
active, was engaging the attention of the
Governnments and was also discussed at the
Chief Mnisters’ Conference. Qur sources ,of
intelligence continued to maintain a watch
over the novenents and activities of  these
i ndi vi dual s. The Communi st Party of |India
being an All-India O ganisation with a w de
net work, the question of  detention had
necessarily to be considered on a Nationa
level, so that a coordinated and concerted
action nmmy be taken. It was in this context
that the Central Government communi cated’ wth
the State Governnent”
"I subnmit that | ordered the petitioners in
the above petitions to be detained, on  29th
Decenmber, 1964. The petitioners are also
known to me and their detention was ordered on

ny per sonal sati sfaction t hat it was
necessary. My satisfaction was both on the
general question as to the need for detaining
per sons like the petitioner and on t he
i ndi vi dual guestion nanel y whet her the
petitioner was one such, whose detention was
necessary".

The Chief Secretary’'s affidavit is on the sanme |lines.
On these statenents, the question which falls to be decided
is : is it shown, by the petitioners that the impugned
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orders of detention were passed for an ulterior purpose, or
they have been passed by the Chief Mnister of Madras
wi thout satisfying hinmself, nerely because the Union Hone
M nister thought that the petitioners should be detained.
It is not disputed that if the Union Honme M nister wanted to
make an order detaining the petitioners, he could have made
the order hinself. But the contention is that the orders,
in fact, have been nmde by the Governnment of Madras, and it
is, therefore, necessary to consider whether the Chief
M ni ster of Madras satisfied hinmself or not.

In dealing with these pleas, we cannot ignore the fact that
the question about detaining the petitioners forned part of
a larger question about the attitude which the Governnent of
India and the State Governnents shoul d adopt in respect of
the activities of the Party to which the petitioners bel ong.
This Party is known

425
as the Left Communi st Party of India which came to be known
as the Pro-Peking faction of the Conmuni st Party. It is,

therefore, not surprising that this |arger issue should have
been exami ned by the Union Hone Mnister along with the
Chief Mnisters of the States in India. The sources of
intelligence available to the Governnent of India had given
it the relevant information. Simlarly, the sources of
information available to the Governments of different States
had supplied to their respective States the rel evant
information about. the political activities of the Left
Conmuni st Party of India. Having considered these reports,
the Union Home Mnister and the Chief Mnisters canme to
certain decisions in regard to the approach which should be
adopted by themin respect of the Left Comunist  Party in
view of the Energency prevailing in the country. Thi s
general decision naturally had no direct relation to any
particular individuals as such. The decision in regard to
the individual menbers of the Left ~Comunist Party had
inevitably to be left to the State Governnents or the Union
Government according to their discretion. It is /conceded
that the Union Governnent has in fact issued orders of
detention against as many as 140 nenbers of the, Left Com
muni st Party of India, whereas different orders of detention
have been passed by different State Covernments agai nst
menbers of the Left Communist Party in their respective
St at es. It is in the background of this position that the
statements of the Union Home Mnister as well as those  of
the Chief Mnister of Madras have to be consi dered.

Thus considered, we do not see any justification for the
assunption that the detention of the petitioners was ordered
by the Chief Mnister of Madras without considering. the
matter hinsel f. I ndeed, it is not denied that . the  Chief
M nister knows both the petitioners and he has stated
categorically that he exam ned the materials in relation to
the activities of the petitioners and he was satisfied that
it was necessary to detain them W see no reason whatever
why this clear and unanbi guous statenent nade by the Chief
M nister of Madras should not be treated as true. As the
Chief Mnister states in his affidavit, his satisfaction was
both on the general question as to the need for detaining
persons like the petitioners, and on the individual question
of each one of them In this connection, it is obvious that
when the Union Home Mnister spoke in the first person
plural, he was speaking for the Union Governnent and the
State Governnments as well, and when he spoke in the first
person singular, he was referring to cases with which he was
concerned as the Union Home M nister, and that would take in
cases of persons whose detention has been
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ordered by the Union Governnent. There is, therefore, no
i nconsistency or conflict between the statenments of the
Uni on Hone Mnister and the affidavit of the Chief Mnister
of Madras. That being so, we are satisfied that there is no
substance in the grievance made by M. Chatterjee that the
i mpugned orders of detention passed against the petitioners
wer e nade either mala fide or wthout t he pr oper
sati sfaction of the detaining authority.

In the result, both the wit petitions fail and are
di smi ssed.

Petition dism ssed.

427




