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PETI TI ONER
| NDI AN & GENERAL | NVESTMENT TRUST LTD.

Vs.

RESPONDENT:
SHRI PURNA CHANDRA MARDARAJ & CO

DATE OF JUDGVENT:
13/ 12/ 1966

BENCH

ACT:

Oissa Estates Abolition Act 1951 (Act | of 1952), s.
20(1) & (2), and Oissa Mney Lenders Act 1939, ss. 10 &
11--Clainms Oficer required under Abolition Act to determ ne
amount (of 'debt 'legally and justly due’--In doing so whether
can take into account provisions of Mney Lenders Act.

HEADNOTE:

The appel | ant conpany advanced a |oan to the
predecessor-in-title of the respondents against a nortgage
of land in 1906. 1In 1953 the said |land vested in the State
of Orissa by virtue of a notification under s. 3 of the
Orissa Estates Abolition Act 1951.- Under s. 18 of the Act
the appellant filed a claimin respect of the |oan before
the dains Oficer. The nortgagor contended that since the
appel l ant had realised nore than doubl e the anpount " of the
loan as interest, the debt stood extingui shed according to
ss. 10 and 11 of the Money Lenders Act 1939. The, d ains
Oficer and the Hi gh Court held against the appellant though
on different grounds. The appellant came to this Court and
contended that the procedure for determining a claim as
provided ;in s. 20 of the Abolition Act was exhaustive and
recourse to the provisions of the Miney Lenders Act was
unj ustifi ed.

HELD: The dains Oficer cannot under s. 20(2) of the
Abolition Act determi ne the principal and interest due under
a nortgage without considering the question as to _whether
the claimis true or whether it is barred by any other law,
or whether the claimis still subsisting.. These are al
matters which properly arise for consideration by the d ains
Oficer. The expression 'legally and justly due’ ~ occurring
in s. 20(1) clearly indicates that the first and initia
duty of the Caims Oficer is to find out whether any
principal amunt is at all due to the creditor. For/ this
purpose he would be perfectly justified in relying- on any
provisions of other statutes bearing upon that subject-in
this praticular case the provisions of the Mney Lenders
Act . Taking section 10 and 11 of the latter Act into
account it was clear that no amunt was due to the
appel l ants as they had already received nore than doubl e the
amount of the original loan. [224 F;, 225 A-D

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 850 of

1964.

Appeal fromthe judgnment and decree dated January 4, 1963 of
the Oissa H gh Court in Msc. Appeal No. 94 of 1960.
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The Judgrment of the Court was delivered by

Vaidialingam J. This appeal, on certificate, is directed

agai nst the judgnent of the Orissa Hi gh Court, dated January
4, 1963, and rendered in M scellaneous Appeals Nos. 94 & 95
of 1960.
The circumstances, under which this appeal arises, nmy be
briefly stated. The predecessor-in-title of the respondents
had executed three nortgages in favour of the appellant-
conpany, which is registered in London. The first nortgage
was executed on Cctober 23, 1903, securing a sum of pound
1, 35, 000/ -. I nasmuch as, according to both parties, this
nortgage has been conpletely redeened in 1935, it is not
necessary to make any further reference to this transaction
The second nortgage was executed on Decenber 18, 1906, under
whi ch a sumof pound 77,500/ - was borrowed by the nortgagor
Even according to the appellant, in'respect of this nort-
gage, the respondents had paid a total sum of pound
1,77,349/-, by way of “interest which is nore than twice the
principal amunt covered by the nortgage. The third
nortgage was executed on Cctober 21. 1935, under which a sum
of pound 65, 0001- was borrowed by the nortgagor
The appellant denmanded the repaynment of the ampunts due
under these nortgages, but the nortgagor, so far as the
nortgage of 1906 was concerned, repudi ated the same on the
ground that the entire transaction had been w ped off, by
virtue of s. 10 of the Oissa Mney-Lenders Act, 1939
(Orissa Act |1l of 1939) (hereinafter  called the Money-
Lenders Act), inasnuch as he had paid nore than double the
original principal anpbunt, as admi tted by the nortgagee.
The appel | ant, however, did not accept this repudiation and,
i n consequence, the conpany took | egal proceedings in London
and obtained an. ex parte decree. But attenpts to execute
the decree in India did not succeed, as will be seen from
the decision of the Calcutta Hi gh Court in | G - Investnent
Trust v. Raja of Khalikote(l). The H gh Court held that the
decree obtained by the appellant —in London  was not
executable in India.

In the nmeanwhile, the nortgaged properties vested in the
State of Oissa, under the Orissa Estates Abolition Act,
1951 (Act | of 1952) (hereinafter called the Abolition Act),
on June 1, 1953, by virtue of the notification issued by the
State Government under s. 3 thereof. I nasmuch as the
appellant had not realised the dues under the two |later
nortgages, they filed a claimpetition before the Cains
O ficer, under s. 18 of the Abolition Act.

Under s. 18(1) (a) of the Abolition Act, every ‘“creditor,
whose debt is secured by the nortgage of, or is a charge on
any estate or

(1) A 1.R 1952 Cal. 508.
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part thereof, which has vested in the State Governnent under
s. 3, has tofile aclaim within the period nentioned
t her ei n, to the dains Oficer, for the purpose of
determi ning the amount of debt 'legally and justly payable
to each such creditor in respect of his claim. Though the
claim included the third nortgage dated October 21, 1935,
al so, there does not appear to have been nuch of a serious
contest about the liability wunder that nortgage and,
therefore, both the Cainms Oficer, as well as the High
Court, on appeal, have substantially accepted the claim of
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the appellant. Therefore, the rights of the parties under
that nortgage, do not also arise for consideration, in this

appeal

So far as the nortgage of Decenber 18, 1906, under which the
nor t gagor had borrowed a sum of pound 77,500/-, is
concerned, in the claimpetition the particulars of the
properties nortgaged were all given in detail. The
appellant had also admitted having received, by way of
interest, in respect of this nortgage, a sum of pound
1,77,34918-0 and he had given, in a statenment, details of
this receipt. The rate of interest payable under the

nmort gage was 6 % per annum

It is also seen, from the said statement, that the
appel lant has given credit to paynent of a sum of pound
29,000/- towards the ~principal amunt and, as such, a
bal ance of E48,500/- renmained due as principal. The
appel l ant had claimed this anobunt, as well as the bal ance of
i nterest payable, in the sumof E17,460/-, as being due upto
May 1, 1953.  The appellant had also clainmed certain other
amount s whi-ch, according to him were payable as conm ssion
and premium as per the ternms contained in the nortgage deed.
The equivalent of all these ampunts, in Indian currency, was
also given by the appellant in the claim petition. The
appel lant, in consequence, prayed for  paynment of these
amounts, stated to/'be due to himunder this nortgage.
The nortgagor contested the claimof the appellant before
the dainms Oficer. He pleaded that ~the claim of the
nort gagee, under the nortgage, was nolonger subsisting and
that the nortgage liability had been di scharged by paynents
and by operation of law The nortgagor - pleaded that,
i nasmuch as the appellant had realised interest  which is,
admttedly, far greater than the anmobunt of the origina
loan, the liability under the nortgage had becone exting-
ui shed, under s. 10 of the Mney-Lenders Act.
The nortgagor further contended that the nortgage liability
must be considered to have been extinguished, under s. 17 of
the Money-Lenders Act, inasmuch as the nortgage, in
guestion, 1is a possessory nortgage and the nortgagee had
been in possession and enjoynent of the nortgaged security
for a period of 15 years.
248
There were also certain other objections, raised by the
nortgagor to the claimnade by the nortgagee by way of
conmi ssion and prem um
The dains Oficer accepted the plea of the nortgagor that
the nortgage of Decenber 18, 1906, is a possessory nortgage
and the nortgagees were in possession and enjoynent of the
properties for 15 years fromthe date of the nortgage. In
consequence, the Cains Oficer held that, in terns of S. 17
of the Mbdney-Lenders Act, the nortgage of 1906 should be
deenmed to have been extinguished on the expiry of ©15  vyears
from the date of the nortgage, i.e., long before 1953, and
even long before 1947, when the nortgagor repudiated his
l[iability wunder the nortgage. But the Clains Oficer was
not prepared to accept the plea of the nortgagor that under
ss. 10 and 11 of the Money-Lenders Act, the transaction
shoul d be considered to have been extinguished. So far as
the applicability of ss. 10 and 11 of the Mney-Lenders Act
is concerned, the view of the Clainms Oficer appears to be
that those provisions can be invoked only when a claim is
nmade by the nortgagee in a 'suit’, and when a 'Court’ has to
adj udi cate upon the sane. According to the Claims Oficer
he is not a 'Court’ and the proceedings before him
initiated by the nortgagee, by way of a claim under the
Abolition Act, is not a ’'suit’, so as to attract the
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provisions of ss. 10 and 11.

Therefore, the Cainms Oficer held that ss. 10 and 11, of
the Money-Lenders Act, did not apply. But, inasmuch as he
held in favour of the nortgagor, applying s. 17 of the
Money- Lender s Act, that the nortgage claim had been
extinguished, no relief was granted in favour of the
appel l ant, so far as this transacti on was concer ned.

Both the appellant and the respondents, had filed appeals
under s. 21 of the Abolition Act to the Board, which, in
this case, was the Hi gh Court, as provided under s. 22 of
the Abolition Act. The appellant had challenged t he
rejection of his claim in respect of this nortgage, by the
Claims Oficer, relying upon s’ 17 of the Mney-Lenders Act.
Certain other reliefs, which had been denied by the dains
Oficer, were also the subject of this appeal. The
respondents had filed their appeal, simlarly, regarding
certain claims which had been allowed in favour of the
appel l ant; and, in particul ar, challenged the decision of
the dains Oficer regarding the non-applicability of ss.
| O and |1 of the MoneylLenders Act, to this transaction

Both the appeal s have been di sposed of by the Board, by a
conmon judgnent, dated January 4, 1963. So far as this
nortgage is concerned, the Board has held that the view of
the d ains
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Oficer, that it has been extinguished, in viewof S 17 of
the MoneylLenders Act, is not correct. The Board has, after
a consideration of  the evidence onrecord, come to the
concl usion that the nortgagee has not been in possession for
the requisite period referredtoins. 17 and that, on the
ot her hand, the nortgagor hinself had been in possession

Therefore, the Board, differing fromthe conclusions arrived
at by the Caims Oficer, has held that the nortgage ' cannot
be considered to have been discharged under S. 17 ' of the
MoneylLenders Act.

But, the nortgagor, pressed before the Board the contention
that, applying ss. 10 and 11 of the Mpney-Lenders Act, the
nortgage claim in any event, nust be considered to have
been extingui shed. Though this contention, as we have
pointed out, did not find acceptance at the hands ~of the
Clains Oficer, the Board, ultimtely, upheld this plea of
the nmortgagor. No doubt, the Board was of the view that the
Clains Oficer, though not a "Court’, could exercise |arger
powers and grant relief to the nortgagor, because it is a
tribunal and its jurisdiction nust be considered to be
wi der . On this basis, the Board, after reference to S.
20(1) of the Abolition Act,, was of the view that, in
consi dering the question whether the anobunt was 'legally and
justly due’, to the appellant, the Cains Oficer could have
due regard to the provisions contained in the Money-Lenders
Act . In this view, the Board, wultimtely, held that
i nasmuch as, even according to the appellant, the nortgagee
had paid a sumof pound 1,77,349/-, the entire balance of
principal and interest clained by the nortgagee should  be
considered to have been fully paid. The Board was al so of
the view that certain clainms mde, by way of premum and
conmi ssion, had also been paid off by the excess anobunts

paid by the nortgagor. Therefore, the Board, like the
Clains Oficer, ultimately. held that no anpbunt at all was
payabl e under the second nortgage.

It will be seen that both the Clainms Oficer, as well as the
Board have come to an identical conclusion in favour of the
nortgagor, viz., that no amunt is payable wunder the

nort gage of Decenmber 18,1906. Wiile the Cainms Officer came
to the conclusion by applying S. 17 of the Mbney-Lenders
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Act, the Board, on the other hand, reached the same
conclusion, by applying ss. 10 and 11 of the Money-Lenders
Act read with S. 20(1) of the Abolition Act. The nortgagee-
appel l ant has come to this Court, challenging this decision
of the Board that no ampunts are due by the nortgagor under
the nortgage of Decenber 18, 1906.

Though, in this Court, on behalf of the nortgagors-respon-
dents, M. G L. Sanghi, |earned counsel, has challenged the
correctness of the decision of the Board about the non-
applicability of S. 17 of the Mney-Lenders Act, we do not
think it necessary to go

250

into that aspect, because we are accepting his contention
that the Board was justified in holding that the nortgage
has been extinguished under ss. 10 and It of the Money-
Lenders Act.

Before we advert to the contentions of M. B. Sen, |earned
counsel~ for the appellant, it is necessary to refer to the
mat eri al provisions of the two Acts, referred to above.

The Money-Lenders Act has been enacted in 1939; and the
preanbl e says that it ~was found expedient, by t he
Legi slature, to regulate noney-lending transactions and to
grant relief to debtors inthe State of Orissa. Section 9
provi des the maxi mumrates at which interest may be decreed.
Sub-ss. (1) and (2) of s. 10, which are relevant for our
purpose, are as follows :

"10. (1) Notwithstanding anything to the
contrary contained in-any other law or in
anythiing having the force of lawor in any
other contract, no Court shall, in.any suit,
whet her brought by a noney-1ender or. by any
other person, in respect of a |loan advanced
before or after the comencenent of this Act,
pass a decree for an anpbunt of interest for
the period preceding the institution of the
suit which, together w th any anmount | already
real i sed as i nterest through Court or
otherwise, is greater than the anount of the
| oan originally advanced.

(2) Whiere, in any suit, as isreferred to in
sub-section (1), it is found that the anount
already realised as interest through Court  or
ot herw se, for the period preceding t he
institution of the suit, is greater than the
amount of the loan originally advanced, so
much of the said anpunt of interest as is in
excess of the loan shall be appropriated
towards the satisfaction of the loan and the
Court shall pass a decree for the paynent of
the bal ance of the loan, if any."

Sub-s. (3) of s. 10 gives jurisdiction to the “executing
Court to grant simlar appropriate relief. Sectioon 11
again, enables the Court to re-open the transaction and
appropriate excess interest towards the |oan

In particular, it will be seen, that under sub-s. (2) of S
10, extracted above, if it is found that the anmobunt already
realised as interest through Court, or otherwise, for the
period preceding the institution of the suit, 1is greater
than the amount of the loan originally advanced, it is
necessary to appropriate towards the satisfaction of the
| oan, so much of the said amobunt of interest as is in excess
of the loan, and the Court can pass a decree only for the
paynment of the bal ance of the loan, if any. Pausi ng here
for a monent,

251
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it may be stated that, in this case, the nortgagor, when a
denmand was made for paynment of the ampunt by the nortgagee,
has, by his letter dated Septenber 14, 1947, repudiated his
liability, relying on these provisions of the Money-Lenders
Act .

Comng to the Abolition Act, S. 18 provides for a creditor,
whose debt is secured by a nortgage or is a charge on any
estate or any part thereof vested in the State Governnent,
to apply to the Cains Oficer for determ ning the amunt of
debt ’'legally and justly payable’ to each such creditor in
respect of his claim Sub-sections (1) and (2), of s. 20,
of the Abolition Act, which are material, are as follows :

"20. (1) The dains Oficer, shall, in
accordance with t he rul es prescri bed,
deternmine the principal anbunt legally and
justly ~due to each creditor and the interest
(if any) due at the date of such determnation
i n“respect of such principal anount.

(2) In determ ning the principal amount and
i nterest under sub-section (1), the dains
O ficer shall, notw thstanding the provisions
of any agreement or law to the contrary,
proceedin the following nanner

(a) ~he shall ascertain the anbunt of the
principal” originally advanced in each case,
irrespective of the «closing of accounts,
execution of fresh bonds, or decree or order
of a Court;

(b) “he shall ascertain the anbunt of the
interest —already paid or realised and shal
set off towards the anount of the principa
any anmount paid or realised as sinple interest
in excess of six per centumper annum or the
stipulated rate of ~interest whichever is
| ower ;

(c) he shall separately specify the anount
of the principal (and the anmount  of the
interest, if any, due to the creditor, such
i nterest bei ng calcul ated at t he rate
mentioned in clause (b) and being linmted to
t he amount of the princi pal originally
advanced;

(d) if he finds, that in any case the
creditor has received or realised by way  of
interest an anount equal to or nore than the

amount of the principal, he shall not allow
any further interest to run on such principal
Expl anation : In the case (if a  usufructuary

nortgage, or a |lease executed in lieu of an
advance nmade of an estate or in the ~case of
possessi on of such estate or part thereof by a
widow in lieu of her dower debt, the net
amount of rents and profits accruing from such
estate shall be deened to be the ;Interest for
the purposes of this section.
252
(e) in other cases, the amunt of t he
princi pal ascertained to be due to the
claimant shall carry interest at such rate not
exceedi ng six per centum per annum as may be
prescri bed by the State Governmnent;
(f) no future interest shall run on any
interest ascertained to be due to a creditor."
M. B. Sen, learned counsel for the appellant, attacks the
order of the Board, applying the provisions of ss. 10 and 11
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of the MoneylLenders Act, to the transaction in question

According to the |learned counsel, these provisions do not
apply, when a claimis nmade by a secured creditor before a
Clains Oficer, and which claimis adjudi cated upon by that
Oficer exercising his special jurisdiction under t he
Abolition Act. According to |earned counsel, the Abolition
Act is a self-contained Code and, in particular, has very
el aborately laid down, in s. 20, the various matters, which
al one could be taken into account, by the Cains Oficer, in
determining the principal anpbunt and interest that s
payable to a creditor. Counsel points out that the d ains

Oficer, exer ci si ng jurisdiction under this speci a
enactnment, viz., the Abolition Act, can have, and should
have, recourse only to the provisions of that statute. M.

Sen also points out that there is absolutely no indication
in the Abolition Act that the Cainms Oficer can, take into
account provisions contained in the Mney-Lenders Act.
I nasmuch as the Legi sl ature has not nade the provisions of
the Mbdney-Lenders Act applicable to proceedings under the
Abolition Act, M. Sen points out, the Board has acted
illegally in-applying the provisions of the Money-Lenders
Act and, in consequence, holding in favour of the nortgagor
Counsel also points out that the provisions in the two
statutes cannot be applied in respect of the same
transacti on; because, the provi si ons regardi ng the
adj udi cation of a claimunder the Mney-Lenders Act will
have to be done on a basis entirely different from that
contained in the Abolition Act. Therefore, the short
contention, of the |earned counsel; is that ss.. 10O and I
of the Mney-Lenders Act should not have been applied at al
so as to non-suit his client.

M. Sanghi, |earned counsel for the respondents, on the
ot her hand, pointed out that the nortgagor had, as early as
1947, repudiated his liability under the nortgage, ' relying
on the provisions of the Miney-Lenders Act. |In the absence
of any indication in the Abolition Act that a debtor cannot
avai | hinself of relief granted to him under ot her
aneliorative nmeasures-in this case, the MneyLenders Act-the
Board, according to the learned counsel, was  perfectly,
justified in applying ss. 10 and 11 of the Mney-Lenders Act
to find out whether at all any principal amunt was due to
the nortgagee. Counsel also points out that the object of a

claim being filed by a creditor, |like the appellant is, as
indicated in S. 18(1)(a)
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of the Abolition Act, for the purpose of determining the
amount of debt, 'legally and justly payable, toeach such

creditor in respect of his claim. Counsel further points
out that, even under s. 20(1) of the Abolition Act, the duty
of the Claims Oficer is to determine the principal” anount
"legally and justly due’ to each creditor. For the  purpose
of adjudicating on the claimof the appellant, and finding
out what is the principal amount, 'legally and.justly due to
him the Board was perfectly justified in relying upon -the
provisions of the Money Lenders Act. Counsel also points
out that if, by applying the provisions of the Money-Lenders
Act, the liability of the nortgagor is extinguished, that,
certainly, wll <clearly showthat there is no principa
amount ’'legally and justly due’ to the appellant. |If the
appellant had instituted a suit inthe Oissa Courts to
enforce his claimon this nortgage, the Courts would have
certainly applied the provisions of the Money-Lenders Act
and held that the appellant’s claim had been satisfied.
Because of the fact that the claim is nade wunder the
Abolition Act, counsel points out that it could not have
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been the intention of the Legislature to nmake the position
of «creditors, like the appellant, better than it is under
the MoneylLenders Act.

Though we are not inclined to accept the reasons given by
the Board for applying the provisions of ss. 10 and 11 of
the MneylLenders Act, we are, nevertheless, in agreenent
with the views expressed by the Board that those provisions
can be applied- If so, the conclusion arrived at by the
Board, that the nortgage liability has been extinguished, is
correct. We do, no doubt, see force in the contention of
the learned counsel, for the appellant, that there is no
specific provision in the Abolition Act naking any reference
to the Money-Lenders Act.. W are also conscious that the
Abolition Act does lay down sonme principles in clauses (a)
to (f) of sub-s. (2) of s. 20, as to how exactly the
calculation has to be nade. There is also a slight
difference in the method of calculation adopted by the
Money- Lenders Act and the Abolition Act. But, notw thstand-
i ng these circunstances, we are of opinion that, in order to
determne “the principal amount legally and justly due to
each creditor™ as laid down in's. 20(1) of the Abolition

Act, it is the duty of the Cains Oficer to find out
whet her, in respect of a claimthat is nmade by a creditor,
there is a legal inpedinment for recognising the same, i.e.

whether the claimis such which will be recognised by a

Judi ci al Tri bunal

The legislature enphasises upon this aspect even in s.
18(1)(a) of the Abolition Act. The purpose of a clai mbeing
made by a secured creditor, under s. 18(1)(a) is, as we have
already pointed out, *for the purpose of .determining the
amount of debt legally and .justly payable to each creditor
in respect of his clain. The sanme idea is, again

reiterated by the legislature in s. 20(1) of the Aboli -
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tion Act when it makes it obligatory on the Claims O ficer
"to determ ne the principal amount, legally and justly due

to each creditor’. No rules, as contenplated under 's. 20(1)
of the Abolition Act, have been brought to our notice. The
expression ’'legally and justly due nust, certainly, in our

opi nion, nean that before a claimis recognized by the
Clains Oficer he nmust be satisfied that the  principa
amount covered by that claimis 'legally and justly -due
i.e., that such a claim if sought to be enforced in a Court
or Judicial Tribunal, will find recognition on the basis
that it does not suffer fromany legal infirmty.

In this case, even according to the appellant, in respect of
the principal anobunt of pound 77,500/- advanced ~under the
nort gage of Decenber 18, 1906, admittedly, a sum of pound
1,77,349-18-0 has been received by himas interest. Thi s
amount is nore than two tinmes the principal ambunt ~advanced

under this nortgage. |If, in spite of this, the  present
cl ai m had been nade for recovery of further anounts, on the
basis of this nortgage, by the appellant, in any Court, it

is needless to state that the Court would have applied the
provi si ons of the Mney-Lenders Act. By applying ss. 10 and
11 of this Act, the Court would have cone to the conclusion
that the appellant is not entitled to recover any nore
anmounts inasnuch as the entire clai mnust be considered to
have been satisfied by the respondent, having paid a sum of
pound 1,77,349-18-0 by way of interest. That neans, the
Court would have conme to the conclusion that no further
amounts, by way of principal, are 'legally and justly due
to the appellant; and, quite naturally, the further finding,
woul d be that no interest at all is due. If no Court would
have recogni zed the present claimof the appellant, the same
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principles nmust be applicable when the ains Oficer is
al so called upon, under s. 20(1) of the Abolition Act, ’'to
determ ne the principal anpunt legally and justly due’ . For
the purpose of determ ning whether the principal amount is
"legally and justly due’, he would be perfectly justified in
relying on any provisions of other statutes bearing upon
that subject-in this particular case, the provisions of the
Money- Lenders Act.

M.B.Sen, |learned counsel, has urged that in order to
consider a claimnmade by the creditor, the jurisdiction of
the Cains Oficer is restricted, by the various provisions
contained in clauses (a) to (f) of s. 20(2) of the Abolition
Act. We are not inclined to accept this |large contention of
the |learned counsel for the appellant. For instance, if a
plea of discharge is raised by a debtor in a claim pro-
ceeding, or, if a plea is raised by a debtor that the claim
is barred by the |law of Linitation, no provision is nade in
clauses (a) to (f) of's. 20(2) giving jurisdiction to the
Clains| Oficer either to entertain such objection or to
i nvestigate the sane. Acceptance of the contentions of the

| earned counsel for the appellant, will lead to this
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conclusion that when a claimis nmade under the Abolition
Act, the Caims Oficer wll have, " straight away, to

determ ne the. principal anmpbunt and interest under sub-s.
(2) of S. 20 without considering the question as to whether
the claimis true or whether it is barred by -any other |aw,

or whether the claimis still subsisting. These are al

matters whi ch, i'n._our opinion, property ari se f or
consideration when a Cains Oficer has to determne the
principal anmount under S. 20(1) of the Abolition Act. The

expression 'legally and justly due', occurring in S.. 20(1),
clearly indicates that the first and initial duty of the
Claine Oficer is to find out whether any principal anount
is at all due to the creditor which he is entitled to
recover either in lawor justly. 1t may be that, after
arriving, on this aspect, at a conclusion, one way or the
ot her, and dependi ng upon that decision, the Cainse Oficer
will have to adjudicate upon the rights of the parties,
having due regard to the various matters  nentioned in
clauses (a) to (f) of sub-s. (2) of S. - 20. W are therefore
satisfied that the Board is correct when it, held that the
provisions of the Mney-Lenders Act can be taken into
account by the Cdaims Oficer, under S. 20(1) of the
Abolition Act. |If the provisions of the ©MoneykLenders Act
apply, as they have been applied by the Board, there is no
controversy that the claimunder the nortgage of Decenber
18, 1906, nust be considered to have been extingui shed and

that no further anmpunts will be due, as held by the Board.
The result is that the appeal fails and is disn ssed. In
the .circunmstances of the case, there will be no order as to
costs.

G C Appeal dism ssed.
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