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ACT:
Constitution of India, Art: 133--Interim i njunction
granted In suit whether a 'final order’ for purpose of
Article.

HEADNOTE:

M s Tarapore & Co. who were plaintiffs in a sui t
applied for an interiminjunction restraining 'the first

defendant in the suit fromtaking any steps in pursuance of
a letter of credit opened in favour of the second defendant.
A single judge of the H gh Court granted an interim
injunction restraining encashment of the letters of credit
pendi ng di sposal of the suit. In appeals under the Letters
Pat ent preferred by the second dependent, the Hi gh Court ~ of
Madras set aside that order. Against the orders passed in
the two appeals, the plaintiffs applied for certificate
under Arts. 133(1) (a) and 133(1)(b) of the Constitution

The Hi gh Court observed that an order granting interim
injunction "is a final order, as far as this Court is
concerned, determining the rights of parties within this his
or proceedi ng, which is independent though ancillary to the
suit", and they were conpetent to grant certificate. In this
Court the defendants applied for revocation of t he
certificate.

HELD: The certificate nmust be revoked.

An order passed by the, H gh Court in appeal which does not
finally dispose of a suit or proceeding and |eaves the
rights and obligations of the parties for determ nation in
the suit or proceeding fromwhich the appeal has arisen, is
not final within the nmeaning of Art. 133(1)(a) and (h). The
order refusing to grant an interim injunction did not
determine the rights and obligations of the parties in
relation to the matter in dispute in the suit. It
could not be held that because the plaintiffs suit
as a result of the order of the H gh Court nay becone
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i nfructuous as franmed and the plaintiff my have to anend
his plaint to obtain effective relief an order which is
essentially an interlocutory order nay be deened final for
the purpose of Art. 133(1) of the Constitution. [704 H]
Mohanl al Maganl al Thakkar’s case makes no departure fromthe
earlier judgments of the judicial Conmttee, the Federa
Court and this Court.

Ranthand Manjinmal v. Goverdhandas Vi shindas Rat anchand,
LR 47 |1.A 124; Salaman v. Warner, [1891] 1 QB. 734
Bazson v. Altrincham Urban District Council, [1903] 1 K B
547, | saacs V. Sel bstein, [1916] 2 K B. 139, Abdul
Rahrnan v.D. K. Cassim& Sons, L.R 60 I.A 76; S. Kuppusam
Rao v. The King, [1947] F.C.R 180; Mhammad Anin Brothers
Ltd, and Qhers v. Dominion of India and O hers, [1949-50]
F.C.R 842; Sardar Syedna Taher Saifuddin Saheb v. The
State of Bombay, [1958] S.C. R 1007; Srinivasa Prasad Singh
v. Kesho Prasad Singh 13 C L.J. 681 and Druva Coal Conpany
v. Benaras Bank, 21 Cal. L.J. 281, referred to

Mohanl’'al ~Maganlal Thakkar v. State of Gujarat. Al.R
1968 S.C. 733, explained.
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JUDGVENT:
ClVIL APPELLATE JURISDICTION. Civil Msc.  Petitions Nos.
401/ and 4012 of 1968.

Applications by respondent no. 1 for revocation of the
certificate granted by the Madras H gh Court on 15th
Oct ober, 1968 under Art. 133(1)(a) & (b) of the Constitution
of India.

AND
Cvil Appeals Nos. 2183 and 2184 of 1968.

Appeal s fromthe judgnment and order el ated OCctober 9,
1968 of the Madras High Court in O S A No. 25 and 27 of
1968.

MC. Setalvad. V.P. Raman, | DON. Mshra, and J.B
Dadachanji, for the appellant.

S. Mohan Kumaranangal am M K. Ramanurthi, Shyanal a Pappu
and Vi neet Kumar, for respondent No. 1.

Raneshwar Nat h and Mahi nder Narain, for respondent No. 2.
The Judgnent of the Court was delivered by
Shah, J. Ms. Tarapore & Conpany--hereinafter called the
plaintiffs--applied in Suit No. 118 of 1967 for an interim
injunction restraining the Bank of India ~Ltd.--the first
defendant in the suit fromtaking any steps in pursuance
of aletter of credit opened in favour of Ms. VO Tractors
Export, Modscow, the second defendant. Ramanmurthi, J., by
order dated April 12, 1968, granted an interim. injunction
restraining encashnment of the letters of credit pending
di sposal of the suit. |In appeals under the Letters Patent
preferred by the second defendant,. the H gh Court of Madras
set aside that order. Against the orders passed in the two
appeals, the plaintiffs applied for certificate under
Arts. 133(1)(a) and 133(1)(b) of the Constitution. The High
Court observed that an order granting interim injunction
"is a final order, as far as this Court 1is concerned,
determining the rights of parties wthin this 1lit or
proceedi ng, which is independent though ancillary to the
suit", and they were conpetent to grant the certificate.
By our order dated October 28, 1968, we ordered that the
certificate granted by the Hi gh Court do stand revoked. We
set out the reasons in support of that order. Article 133
(1) provides, insofar as it is materi al

"(1) An appeal shall lie to the Supreme Court
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fromany judgnent, decree or final order in a
civil proceeding of a Hgh Court in the
territory of India if the Hi gh Court
certifies-

(a) that the anpunt or value of the
subject matter of the dispute in the court of
first instance and still in dispute on appea
was and is not less than twenty thou-sand
rupees or such other sumas may be specified
in that behal f by Parlianment by |aw, or
701

(b) _that the judgment, decree or fina
order involves directly or indirectly sone
claimor question respecting property of the
l'i ke amount or val ue; or

(c) o where the. judgnent,
decree or final order appealed from affirmns
the deci'sion of the Court imedi ately below in
any case other than a case referred to in sub-
cl ause (c), if the Hgh Court further
certifies that the —appeal involves some
substanti al question of |aw "

The suit filed by the plaintiffs is a civil proceeding, and
the suit involves sonme claimor question respecting property
of not less than twenty thousand rupees. That is a nmatter
not in dispute.

The expression "judgnent" in Art. 133 ( 1 ) in the
context in which it occurs means a final adjudication by the
Court of the rights of the parties, ’'and t hat an
interlocutory judgment even if it decides an. issue or
i ssues wi t hout finally determ ning the rights and
liabilities of the partiesis not a judgnent,  however
cardinal the issue may be. 1In the present case not even an
i ssue has been decided, and it is not contended that the
order of the Hi gh Court anounts to a judgnent or 'a decree.
The expression "final order" it has been held by a |ong
course of authorities, occurring in s. 205 of the Governnent
of India Act, 1935, s. 109 of the Code of Civil “Procedure
and Art. 133(1) of the Constitution nmeans a final decision
on the rights of the parties in dispute in a suit or
proceeding; if the rights of the parties in dispute in the
suit or proceeding remain to be tried, after the order, the
order is not final

In Ranthand Manj i mal V. CGover dhandas Vi shi ndas
Rat anChand(1), it was held by the Judicial Conmittee that an
order of the Judicial Conmm ssioner of Sind vacating -an order
of stay granted under s. 19 o,f the Indian Arbitration Act,
1899, and refusing to stay a proceeding was not a fina
order within the nmeaning of s. 109(a) of the Code of = Cvi
Procedure. Viscount Cave referred to Salaman v. Warner(2);
Bozson Altrincham Urban District Council(a) and Issacs V.
Sal bstei n(4) and observed:

"The ef f ect of those and ot her

judgrments is that an order is final if it
finally di sposes of the rights of t he
parties. The orders now under appeal do not

finally dispose of those rights, but |eave
them to be determined by the Courts in the
ordi nary way."

In Abdul Rahman v.D.K Cassim & Sons(5) the Judi ci a
Conmittee observed that the expression "final order" wthin
the neaning of s. 109(a) of the Code of Civil Procedure,
1908, is an
(1) L.R 47 1.A 124.

(2) [1891] 1 QB. 734.
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(3) [1903] 1 K B. 547.
(4) [1916] 2 K. B. 139.
(5 L.LR 60 1.A 76.
Sup. C.1./69--12
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order which finally disposes of the rights of the parties in
relation to the whole suit. In Abdul Rahman’s case(l) a

suit was instituted by D. K Cassimand Sons cl ai ni ng damages
agai nst the appell ant Abdul Rahman. Soon after the suit was
instituted the plaintiff firmwas adjudicated insolvent and
the official assignee was inpleaded as an addi ti ona
plaintiff. The official assignee declined to proceed wth
the suit, and the suit was dismssed by the trial court. 1In
appeal it was held by the High Court of Calcutta that the
cause of action was personal to the insolvents and did not
vest in the assignee, and accordingly they set aside the
decree and remanded the suit for trial. Against that order
an appeal was preferred to the Judicial Commttee which was
hel d not mai ntai nable.

In 8. ~Kuppusam Rao v. The King(2) The Federal Court
hel d t hat the expression "final order" ins. 205 (1) of the
Government of India Act, 1935, neans an order which finally
deternmines the points in dispute and brings the case to an
end. The test of finality, according to the «court, is
whet her the order finally disposes of the rights of the
parties, and not whether the order decides an inportant
point or even a vital issue in the case.

Mukherj ea, J., in interpreting t he expression
"judgment, decree or final order" in s.. 205 of the
Government of India Act, 1935, in Mohammad~ Am n Brothers
Ltd. and others v. Domnion India and others ( 3 ) observed:

"The expression "final order" has been
used in contradistinction to what is known as

"interlocutory order"  ....... | f t he
deci sion on an issue puts an end to the 'suit,
the order will undoubtedly be a final one, but
if the suit is still |left alive and has got

to be tried in the ordinary way, no  finality

could attach to the order."
In Mhammad Anin Brothers’ case(3) anissue was deci ded by
the trial court in a petition for wi nding up of a Conpany as
to the maintainability of a claimfor recovery of income-tax
dues. In appeal the High Court overruled the objection
rai sed by the Conpany about the mmintainability of the
claim and finding that a bona fide dispute was pending
before the Incone-tax authorities relating toa substantia
part of the debt on which the application for w nding up was
made and that the solvency of the Conpany could not be
determ ned before that dispute was decided, set  aside the
order of the Trial Judge and remanded the case to him The
Federal Court held that the order appeal ed agai nst ‘was not a
“final order".

In Sardar Syedna Taher Saifuddin Saheb v. The State of
Bonbay(4) a suit was filed for a declaration that the order
of ex-

(1) L.R 60LA 76

(2) [1947] F.C.R 180.

(3) [1949-502] F.C. R 842.
(4) [1958] S.C.R 1007.
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conmuni cati on passed by the appellant--religious head of a
conmunity--was invalid. During the pendency of the suit

them Bonbay Prevention of Ex-communication Act 42 of 1949
was enacted and one of the issues raised in the suit was
whet her the order of ex-communication was invalid. Thi s
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issue was tried as a prelimnary issue and as it raised the
guestion of the vires of the Bonbay prevention 'of Ex-
conmuni cati on Act, 1949, the State of Bonbay was i npl eaded
as a party-defendant in the suit. The trial court decided
the i ssue against the appellant and the order was confirmed
in appeal by the H gh Court of Bonmbay. Against the order
deciding the issue, an appeal was preferred to this Court
with certificate granted by the H gh Court under Art. 132
and Art. 133 of the Constitution, and it was held that the
appeal was not naintai nable since the decision on the issue
did not finally dispose of the dispute between the parti es.

In Srinivasa Prasad Singh v. Kesho Prasad Singh(1l) an
order deciding that circunstances had not been established
such as would justify an order for stay of execution of a
decree under appeal was not a 'final order" and was on that
account not appeal able to the judicial Conmittee. Simlarly
in Druva Coal Company v. Benaras Bank(2) it was held that an
order by the Hi gh Court reversing the order of the Court of
First 'Instance granting a tenmporary injunction was not a
final order wthin the neaning of 's. 109 of the Code of
Cvil Procedure.

There is, therefore, 'abundant authority in support of
the viewthat an order is final within the meaning of Art.
133 of the Constitution, wunder s. 109 Code of GCivi
Procedure or s. 205 of ‘the Government of India Act, 1935, if
it amounts to final decision on the rights of the parties in
dispute in the suit or proceeding; if after the order is
made, the suit or proceeding still remains to be tried, and
the rights in disputes have to be determni ned, the order
is interlocutory.

Counsel for the appellant strongly relied upon a recent
judgment of this Court in Mhanlal WMganlal Thakkar V.
State of Qujarat(3) and contended that the view expressed in
the wearlier cases is superseded. In_~Mohanl al Thakkar’s
case(a) after an enquiry under s. 476 Code of Crimna
Procedure, 1898, a Magistrate ordered that a conplaint be
filed agai nst a person in respect (of offences under 'ss. 205,
467 and 468 read with s. 114 |.P. Code. In appeal the
Addi tional Sessions Judge held that the conplaint was
conpetent only in respect of the offence under s. 205 read
with S. 114. The Hi gh Court di sni ssed a
revision application against the order of ~the Court of
Session. Certificate was there-

(1) 13 C L.J. 681.
(2) 21 Cal. L.J. 281. (3) A I.R 1968 S.C.~733.
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after issued by the H gh Court under Art. 134(1)(c) of the
Con stitution for |eave to appeal against the  order. The

conpetence of the High Court to grant the «certificate was
chal l enged at the hearing of the appeal. This Court / held
(Bachawat & Mtter JJ., dissenting) that the order passed
was a final order within the meaning of Art. 134(1) (c)
since the controversy between the parties when the the
conplaint in respect of offences under ss. 467 and 468 read
with s. 114 |.P. Code was disposed of by the order  of
di smssal and the proceeding regarding that question was
finally decided It was observed that the finality of that
order was not to be judged by co-relating it wth the
controversy in the conmplaint, viz., when then the appellant
had committed the offence charged ,against him therein

There is nothing in that judgment which supports the
contention that this Court has departed fromthe principle
of the earlier decisions or has suggested a different test
for determining the finality of orders. The Court in that
case was concerned nerely with an order passed by the Hi gh
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Court which maintained the order of the Additional Sessions
Judge that a conplaint under s. 205 read with s. 114 |.P.
Code could be filed against the appellant. The order of the
H gh Court finally disposed of the proceeding in the
Magi strate’s court relating to the expedi ency of
instituting crimnal proceedings agai nst the appellant. It
was thereafter for the court trying the conplaint to decide
whet her the offence conplained of was comitted by the
appel | ant . The proceeding for filing a conplaint under s.
476 of the Code of Criminal Procedure was a sel f-contained
proceedi ng and was finally disposed of by the order
directing the filing of a conplain under s. 205 read with s.
114 1.P. Code. The proceeding instituted on the conplaint
was not part of or incidental to the proceeding for an
enquiry whether a conplaint should be filed. The Court in
that case expressly approved of the earlier viewat p. 736
where after referring to Kuppusam Rao’s case(l) observed:
Syedna Taher Saifuddi n Saheb’s case(") observed:
. these were cases where the
i mpugned orders were passed in appeals or
revi sions and since an-appeal or a revision in
conti nuati-on of t he ori gi nal sui t or
proceeding the test applied was whether the
or der di sposed of the " original suit or
proceeding. If it did not, and the suit or
proceeding was a live one, yet to be tried,
the order was held not to be final. Different
tests 'have been applied, however, to orders
made in proceedi ng i ndependent of t he
original or the main proceeding."

In our judgnent an order passed by the H gh Court in
appeal which does not finally dispose of a suit or
proceeding and Ileave the rights and obligations of the
parties for determination in the suit or proceeding from
whi ch appeal has arisen, is not final wthin
(1) [1947] F.C.R 180. (2) E[1958] S.C.R
1007.
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he meaning of Art. 133(1)(a) and (b). The order refusing to
grant an interiminjunction did not deternine the rights and
obligations of the parties inrelationto the mtter _.in
dispute in the suit. W are unable to hold that, because
the plaintiff's suit as a result of the order of the High
Court nay becone infructuous as franmed and the plaintiffs
may have to seek anmendnent of the plaint to get effective
relief, an order which is essentially an interlocutory order
may be deemed final for the purposes of Art. 133 (1) of
t he Constitution. In our judgnment, Mhanlal Maganl a
ThakKar’'s case(1) mnmkes no departure from the earlier
judgrments of the Judicial Conmmttee, the Federal Court and
this Court. The plaintiffs will pay the costs- of the
petitioners of the application for revocation of the
certificate.

G C Certificate
revoked.

(1) AI.R 1968 S.C. 733.
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