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ACT:

HEADNOTE

JUDGVENT:
The Judgrment of the Court was delivered by
AGRAVAL, J.- This appeal by the workmen of Kettlewell Bullen
& Conpany Ltd. (hereinafter referred toas ’'the worknen')
i nvol ves the question whether the worknen are entitled to
customary bonus at the rate of 10.5 per cent of the tota
annual salary or wages in respect of the years 1974 /to 1977.
2. By order dated Septenber 11, 1979 the Governnent of
West Bengal referred to the Eighth Industrial Tribuna
(hereinafter referred to as "the Tribunal’) the follow ng
di spute for adjudication under Section 10 of the -Industria
Di sputes Act, 1947:

"Whet her the worknen are entitled to customary

bonus for the accounting years 1974, 1975,

1976 and 1977? |If so, at what rate?"
Before the Tribunal it was submitted by the workmen that the
bonus was being paid to them since the year 1959 and that
for the years 1959 to 1963 bonus was paid at the rate of
three and a quarter nonths’ basic wages and for . the years
1965 to 1973 it was paid at the rate of 10.5 per cent of the
total annual salary or wages and that in the year 1964, it
was paid at the rate of 4 per cent on the basis of Paynent
of Bonus Ordinance, 1965. The Managenent disputed the said
claimof the worknen and asserted that the workmen were not
entitled to claimcustomary bonus and that they were only
entitled to statutory bonus at the rate of 4 per cent
payabl e under the Paynment of Bonus Act, 1965 (hereinafter
referred to as the "Bonus Act’). The Tribunal by its award
dated April 16, 1982 found that the bonus was paid by the
Management for a long period from 1959 onwards not on the
basis of the profit calculation and usually in the nmonth of
Sept enber before Puja festival and that from 1965 to 1973 it
was being paid at the uniformrate of 10.5 per cent, and,
therefore, the bonus which was being paid by the Mnagenent
had ripened into a customary bonus due to a | ong usage. The
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Tribunal held that the worknen were entitled to fixed
customary bonus at the
360
rate of 10.5 per cent of the annual salary or wages earned
by each workman concerned for the years 1974 to 1977. The
said award was challenged by the WManagenent before the
Calcutta High Court in a wit petition filed under Article
226 of the Constitution. The said wit petition was all owed
by a | earned Single Judge of the said Hi gh Court by judgnent
dated Septenber 21, 1982 whereby the learned Single Judge
set aside the award made by the Tribunal on the view that
the worknen had failed to establish that they were entitled
to paynment of customary bonus. The said decision of the
| earned Single Judge was confirned, in appeal, by a Division
Bench of the High Court by judgnent dated Novenber 17, 1986.
The present appeal is directed against the said judgnment of
the Division Bench-of the Hi gh Court.
3. Since the appeal relates to denmand for customary bonus,
it is necessary to nention that customary bonus differs from
the bonus (as nornally understood) based on the genera
principle  that |abour and capital should share the surplus
profits available after meeting prior charges. Cust omary
bonus has al so to be distinguished from bonus clainmed as an
i mplied term of ~ the  contract of enpl oynent . The
circunstances in which an inplied agreenent may be inferred
have been |aid down in Ispahani Ltd. Calcutta v. Ispahan
Enpl oyees’ Uni on’
4. In Gaham Trading Co. v. Wrkmen2 bonus sought as a
matter of tradition or custom has been distinguished from
bonus payable as an inplied termof enploynent and it has
been laid down that for determ ning whether the ‘bonus is
payabl e by way of customor tradition the following matters
be taken into consideration: (SCR pp. 111- 12)
"(i) whether the paynent has been over an
unbr oken series of years; (ii) whether it has
been for a sufficiently long period, though
the length of the period m ght depend on the

circunstances of ‘each case : even so the
period may normally have to be  longer to
justify an inference of traditional and

customary Puja bonus than may be the case with
Puja bonus based on an implied term~ of
enpl oyment; (iii) the circunstance that the
paynment depended upon the earning of profits
woul d have to be excluded and therefore it
must be shown that paynent was made in years
of | oss. In dealing with the question of
custom the fact that the paynent was called
ex gratia by the enployer when it . was  nade,
woul d,  however, make no difference in/ this
regard because the proof of custom depends
upon the effect of the relevant factors
enuner at ed by wus; and it would not be
materially affected by unilateral declarations
of one party when the said declarations are
i nconsi st ent with the course of conduct
adopted by it; and (iv) the paynent nust have
been at a uniformrate throughout to justify
an inference that the paynent at such and such
rate had become customary and traditional in
the particular concern.”

1 (1960) 1 SCR 24 : AIR 1959 SC 1147 : (1959) 2 LLJ 4

2 (1960) 1 SCR 107 : AIR 1959 SC 1151 : (1959) 2 LLJ 393
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5. In Tulsidas Khinji v. Wrknmen3 Sinha, C J., speaking
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for the mmjority, has held that the four "so-call ed
conditions’ laid down in the G aham Trading Co. case2 are
not really in the nature of conditions precedent but are
circunstances which have been taken into account in this
Court in that case for comng to a conclusion as to whether
or not the claimto customary or traditional bonus had been
made out and that the observations in Gaham Trading Co.?2
"nmust be understood as based on consideration of substance
and not of form'. It was further observed: (SCR p. 688)
" [What is nore inportant to negative a plea
for customary bonus woul d be proof that it was
made ex gratia, and accepted as such, or that
it was unconnected with any such occasion |ike
a festival........
6. In that case the appellant firm had an unbroken record
of profits year after year. The Court upheld the finding of
the Industrial Tribunal that the traditional or customary
bonus had been established notwthstanding that it bad not
been shown, ~as it-could not have been shown, that it was
paid in a year of | oss.
7. I n Vegetabl e Products Ltd. v. Workmen4 the observations
in the Gaham Trading Co. case2 have been thus expl ai ned:
"The third circunstance |ays down that it has
to be proved that the paynent has been nade
even’ in‘years of loss. This only neans that
where there have been years of |oss, paynent
should have been madein those years also.
But it does not nean that where there has been
no year of loss at all and the concern has
been fortunate enough always to earn profit,
there can be no customary or traditional bonus

connected with a festival Ilike Puja, even
t hough payment at a uniformrate has been made
for a large nunber of years. Thi s
circunstance should, therefore, be read only
thus: in case there have been years of ||oss,

it rmust be proved that paynent has been nmde
in those years also.  The fourth circunstance
nmentioned above is to the effect that paynent
should have been nmade at a uniform rate
throughout. That, however, does not nean that
uniformty should be established from the
beginning to the end. Take a case where for
the first few years paynment at a certain rate

was nade. But later on, for a much _larger
nunber of years paynment at a _sonmewhat
different but uniformrate has been nade. In

those circunmstances, the Tribunal may  well
cone to the conclusion that the paynent was at
a uniformrate ignoring the first years.'

In Munbai Kangar Sabha v. Abdul bhai Fai zul | abhai 5 this Court

has dealt with the contention that custom based bonus nust

be linked with some festival or other. Negativing the said

contention it has been observed: (SCR pp. 600-01 : SCC p.

841, para 17)

3 (1963) 1 SCR 675 : AIR 1963 SC 1007 : (1962) 1 LLJ 435

4 AR 1965 SC 1499 :(1965) 1 LL,J 468

5 (1976) 3 SCC 832: 1976 SCC (L&S) 517 :(1976) 3 SCR 591
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"Surely, communal festivals are occasions of
rejoicing and spending and enployers nake
bonus paynents to enpl oyees to help them neet
the extra expenses their fanmlies have to
incur. Qurs is a festival-ridden society with
many religions contributing to their




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 4 of 9
plurality. That is why our prinitive practice
of linking paynment of bonus with sone
distinctive festival has sprouted. As we

progress on the secular road, may be the
Republic Day or the Independence Day or the
Founder’s Day may wel| become the occasion for
customary bonus. The crucial question is not
whet her there is a festival which buckles the
bonus and the custom \What is legally telling
is whether by an unbroken flow of annua
payments a custom or usage has flowered, so
that a right to bonus based thereon can be
pr edi ct ed. The <custom itself precipitates
from and is proved by the periodic paynents
i nduced by the sentinent of the pleasing
occasi on, creating a rmutual consciousness,
after a ripening passage of tine, of an
obl'igation to pay and a legitimate expectation
to receive."

Havi ng set out the principles governing paynment of customary

bonus, we may now cone to the facts of the present case.

8. Wth regard to paynment of bonus for the year 1959 a

di spute was rai sed by the worknen and the same was di scussed

in joint conference of the representatives of the worknmen as

wel | as the Managenent ‘before the Conciliation Oficer and a

settlenent was reached on July 25, 1962 whereby the parties

nmutual ly agreed to settle not only the bonus-issue for 1959

but also to enter into an agreenent of bonus for all the

years up to and including 1966.  The rel evant terms of the

said settlenment are as under

"(a) Al worknmen of Messrs Kettlewell Bullen & Co.. working

at 21, Strand Road, Calcutta 1, will be paid three and a

gquarter nonths’ basic salary as bonus for each of the vyears

1962 to 1965 (both inclusive). The calculation of | bonus

will be as under

Total basic salary received

during the year x 3 1/4

12

(b) The above quantum of bonus will be paid irrespective of

wor ki ng results of the Conpany during the years 1962 to 1966

(both inclusive) which will, however, not be treated as a

condition of service for further years.

The Union also agrees not to make any demands for any

addi ti onal bonus of any kind during these years  as stated

her ei nabove.

(c) Regarding the quantum of bonus for the years 1959, 1960

and 1961, it is also agreed that all the [ worknen of
Kettlewell Bullen & Co. Ltd., working at 21, Strand Road,
Calcutta 1, will receive the said quantum of bonus on the

sane conditions as specified in clauses (a) and
(b) above of this agreemnent.

363
(d) The quantum of bonus agreed upon for the years 1959 to
1961 (both inclusive) will be paid in tw equal instalnents,

one in the month of Septenber 1962 and another in the nonth
of April 1963.

(e) Bonus in respect of each of the years 1962 to 1966
(both inclusive) wll be paid in each of the succeeding
years before the Pujas" 9.

Wiile the said settlenment was in operation, the Paynent of
Bonus Ordinance, 1965 was pronulgated on May 29, 1965.
Rel yi ng upon the provisions contained in the said Odinance,
the Managerment refused to honour the settlement and for the
year 1964 bonus was paid at the rate of 4 per cent.
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10. On Cctober 15, 1966 the parties the workmen and the

Managenent entered into another settlenment covering the

period of five accounting years, i.e., 1965 to 1969 (both

i nclusive), whereby it was agreed as under
"(a) Al the clerical and subordinate staff of
the Conpany working at 21, Strand Road,
Calcutta 1, will be paid bonus in respect of
each of the accounting years 1965 to 1969
(both inclusive) at the rate of 10 1/2 per
cent (ten and half per centum) of the tota
sal ary and wages (salary and dear ness
al  owance only and excl udi ng attendance bonus,
overtime, ‘or any other allowance or paynent)
earned by themduring each of the relevant
accounting years ending 1965 to 1969 (both
i ncl usive).
(b) Bonus as aforesaid for each of the
accounting years nentioned in clause (a) above
will “be paid in the next succeeding year
approxi nately two weeks before the Pujas."

In the said settlenent, it was stated that it had been

arrived at in terns of Section 34(3) of the Payment of Bonus

Act, 1965.

11. The said settlenment was followed by Menorandum of

Settl ement dated Septenber 20, 1971 covering the accounting

years ending Decenber 31, 1970, Decenber 31, 1971 and

December 31, 1972. Under the said settlenent it was agreed

as under:
"(a) Al the clerical and subordinate staff of
the Conpany working at 21, Strand Road,
Calcutta 1, will be paid bonus in respect of
each of the accounting years ending Decenber
31, 1970, December 31, 1971 and Decenber 31,
1972 (all inclusive) at the rate of 10 1/2 per
cent (ten and a half per centun) of the tota
sal ary and wages (basic and dearness al |l owance
only and excl udi ng attendance bonus, /overtine
or any other allowance or paynent) earned by
them during the said accounting year
(b) Bonus as aforesaid for —each of the
accounting years nentioned in clause (a) above
will be paidto the enployees in the next
succeedi ng year approximately four weeks
bef ore the Pujas."

In the said settlenent also it was stated that it was

arrived at under Section 34(3) of the Paynent of Bonus Act,

1965.

364

12. On Septenber 26, 1974 the parties entered into another

settlenent in respect of the accounting year ended Decenber

31, 1973 and agreed as under
" (a) Al the clerical and subordinate  staff
of the Conpany working at 21, Strand. Road,
Calcutta 1, will be paid bonus in respect  of
the accounting year ended Decenber 31, 1973 at
the rate of 10.50 per cent (ten and a half per
centunm) of the total salary and wages (basic
and dearness allowance only and excluding
attendance bonus, overtinme, or any ot her
al | owance or paynent) earned by them during
the said accounting year."

In that settlenment also it was provided that it was arrived

at under Section 34(3) of the Paynent of Bonus Act, 1965.

13. Before the Tribunal Shri Kasi Nath Banerjee, GCenera

Secretary of the Enpl oyees’ Union, had appeared as a witness
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and has stated that the bonus was being paid since 1959
bef ore the commencenent of Puja.
14. From the settlements referred above and the evidence
that was produced before Tribunal it appears that (i) bonus
was being paid by the appellant ever since the year 1959,
(ii) for the years 1959 to 1963 bonus was paid at the rate
of 3 1/4 nonths’ basic pay, (iii) for the year 1964, bonus
was paid at the rate of 4 per cent in accordance wth the
Paynment of Bonus Ordi nance, 1965, (iv) for the years 1965 to
1973, bonus was paid at the rate of 10.50 per cent of the
salary or wages, and (v) the said bonus was generally paid
bef ore the conmmencement of Puja festival.
15. The Tribunal has found that:
"Bonus was paid by the Managenent for a |ong
period from 1959 onwards not on the basis of
profit cal culation and usually in the nmonth of
Sept enber ~before the Puja festival and the
facts and circunstances prove that there was
continuous paynent of bonus since 1959 at a
relevant time wthout calculation of profits
according to the salary and wages since 1959
and the paynents were nade from 1965 to 1973
at the rate of 10.5 per cent under Section
34(3) 'of the Paynment of Bonus Act at a uniform
rate /and that too before the Puja festival and
not < being based on any -calculation of the
profit and 1oss of the -Conpany. The only
possible inference in such circunstances is
that ‘the Mnagenent paid bonus.  which has
ri pened. into a customary bonus due to |ong
usage from 1959 onwards covering a period of
15 years."
The | earned Judges on Division Bench of the
H gh Court have al so-observed
"However, we may point out that we are of the
opinion that fromthe various agreenents it
was clear that provisions for paynment were
being made irrespective of the quantum of
profit and | oss."
It can, therefore, be said that the paynment had been nade by
the Managenent of the respondent by way of bonus  over _an
unbr oken series of years and the said paynment did not depend
upon the earning and profits.
365
16. The | earned Judges on the Division Bench have hel d that
the said paynent could not be regarded customary bonus for
the follow ng reasons-
(1) it was not being paid at a uniform rate
t hr oughout, and
(ii) the settlenents that were entered into
on Cctober 15, 1966, Septenber 20, 1971 and
Septenber 20, 1973 stated that the sai d
settlenents were entered into under Section
34(3) of the Paynent of Bonus Act, 1965 -and
that the bonus paid under the said settlenents
was bonus contenpl ated under the Paynent of
Bonus Act.
17. As regards the first reason given by the H gh Court
that the bonus was not bei ng paid at a wuniform rate
throughout, it nmay be stated that though during the vyears
1959 to 1963 it was paid at the rate of three and a quarter
nonths’ basic pay (which amount, as pointed out by the
| earned Judges of the H gh Court, varied between 10.81 per
cent to 12.95 per cent of total salary or wages) and in the
year 1964 it was paid at the rate of 4 per cent but in
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subsequent years from 1965 to 1973 it was paid at a uniform
rate of 10.50 per cent of the salary or wages. As noticed
earlier, in Vegetable Products Ltd.4 it has been held that
it is not necessary that uniformity in the rate should be
established from the beginning to the end and in a case
where for the first few years paynment at a certain rate was
made but later on for a much | arger nunber of vyears
paynment at a somewhat different rate had been nmde, the
Tri bunal could well cone to the conclusion that the paynent
was at a uniformrate ignoring the first few years. Havi ng
regard to the said decision, the payment made during the
years 1959 to 1964 coul d be ignored and, on the basis of the
paynment rmade during the years 1965 to 1973 at the wuniform
rate of 10.50 per cent of the salary or wages it <could be
said that the paynent was nmade at a uniformrate during the
period 1965 to 1973.
18. The qguestion i s whether the sai d peri od was
sufficiently long to draw an inference about the paynent
being 'customary in nature. In Gaham Trading Co.2 the
paynment  had been made continuously from 1940 to 1952 at the
rate of one nmonth’'s wages and this Court upheld the clai mof
the workmen for bonus as a customary and traditiona
paymnent . I n Vegetable Products Ltd.4 bonus was paid from
1954 to 1961 and the said paynment was at a uniformrate (30
days’ wages) from 1956-to 1961. In view of the said paynent
at a uniformrate from 1956 to 1961 the Industrial Tribuna
had held that there was a custom of paynent at the rate of
30 days’ wages as bonus before Pujain the 'said concern
This Court, however, found that paynent was  made without
di spute and wi thout condition from 1956 to 1958 and that in
1959 the paynment was nade ex gratia and accepted as such and
that in 1960 and 1961 the paynent was nmade on condition that
it would be adjusted towards the profit bonus' of the
previous year and was accepted as _such. The Court,
therefore, set aside the conclusion of the Tribunal @ that
payment of customary or traditional bonus was established.
In the instant case there was paynent at a uniformrate of
10.5 per cent of salary or wages for an unbroken period of
nine years, from 1965 to 1973, which was a
366
sufficiently long period, and the Tribunal could have
reasonably drawn an inference that the said paynment — was
customary or traditional bonus on the occasion of Puja
festival,
19. Wth regard to the other reason given by the  H gh
Court, nanely, reference to Section 34(3) of the Bonus Act
in the various settlenents, it nay be stated that the Bonus
Act is confined, inits application, to profit | bonus, and
ot her kinds of bonus recognised in industrial law are not
covered by the provisions of the Act. In Minbai~ Kangar
Sabha, Bonbay5 it has been held: (SCR p. 608 : SCC p. 848,
para 35)
"The conclusion seenms to be fairly ' clear
unl ess we strain judicial synpathy contrary
wise, that the Bonus Act dealt wth only
profit bonus and natters connected therewth
and did not govern custonmary, traditional or
contractual bonus."
20. The sanme view was reiterated in Hukum Chand Jute MIlls
Ltd. v. Second Industrial Tribunal6 wherein it was held that
the customary or contractual bonus were excluded from the
provisions of the Act and it was laid down: (SCR p. 647
SCC p. 263, para 5)
"The Bonus Act (1965) was a conplete code but
was confined to profit-oriented bonus only.
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O her kinds of bonus have flourished in Indian
i ndustrial |aw and have been | eft uncovered by
the Bonus Act. The legislative uni verse
spanned by the said statute cannot therefore
affect the rights and obligations belonging to
a different world or clains and conditions."”
In Hukam Chand Jute MIIls Ltd. case6 while referring to
Section 17 of the Bonus Act, this Court has observed: (SCR
p. 649 : SCC p. 264, para 9)
"That section in express terns refers to Puja
bonus and ot her customary bonus as avail able
for deduction fromthe bonus payabl e under the
Act, thus naking a clear distinction between
the bonus = payabl e under the Act and 'Puja’
bonus or-other customary bonus. So long as
this section remains without anmendnent the
inference is clear that the categories
covered by the Act, as anended, did not dea
wi th customary bonus."
21. As ‘indicated earlier the High Court has found that
paynments —nmade under the settlenments had no link with the
profit. In the circunstances the reference to Section 34(3)
of the Bonus Act inthe settlenments would not alter the
nature of the paynment so-as to convert it into a bonus paid
under the said Act. The reference to Section 34(3) of the
Bonus Act nust be regarded as having been nade by way of
abundant caution to exclude the liability of the appellant
for bonus under the Act, but that woul'd not alter the nature
of the paynent. Mor eover, Section 17 of the Bonus Act
provi des as under:
"17. Adjustnent of customary -or interim bonus against bonus
payabl e under the Act.- Were in any accounting year-
6 (1979) 3 SCC 261 : 1979 SCC (L&S) 266: (1979) 3 SCR 644
367
(a) an enployer has paid any Puja bonus or other customary
bonus to an enpl oyee; or
(b) an enployer has paid a part of the bonus payable under
this Act to an enpl oyee before the date on which such / bonus
becones payabl e,
then, the enployer shall be entitled to deduct the amount of
bonus so paid fromthe anbunt of bonus payable by him to
enpl oyee under this Act in respect of that accounting -year
and the enployee shall be entitled to receive only the
bal ance. "
22. In Minbai Kangar Sabha5 this Court has observed: (SCR
p. 607: SCC p. 847, para 33)
"For this reason it is provided in Section 17
that where an enpl oyer has paid any Puja bonus
or other customary bonus, he will be entitled
to deduct the amount of bonus so paid fromthe
amount of bonus payabl e by hi munder ‘the Act.
O course, if the customary bonus is thus
recogni sed statutorily and, if in any instance
it happens to be nuch higher than the bonus
payabl e under the Act, there is no provision
totally cutting off the custonary bonus. The
provi sion for deduction in Section 17, on the
ot her hand, i ndi cates the i ndependent
exi stence of customary bonus although, to sone
extent, its quantum is adjustable towards
statutory bonus."
This can only nean that if the bonus that was being paid by
the respondent is found to be customary bonus then the
respondent would be entitled to deduct the ampbunt so paid
from the anpbunt of bonus payable to the enpl oyee by way of
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bonus under the Act in respect of that accounting year

23. Shri G B. Pai, |earned senior counsel appearing for the
respondent, placed reliance on the decision of this Court in
Upendra Chandra Chakraborty v. United Bank of |India7. In
that case, it was held that the bonus received by the
wor kmen did not have the characteristic of customary bonus
as known to law. It was found that no bonus was paid for
the vyears 1950 to 1958 and from 1959 onwards the rate had
not been uniform and there was no evidence to show that the
paynment was unrelated to the profits and it was nobody’s
case that the bonus was not paid in any year of loss and it
was al so observed that the concept of any customary bonus
was unknown to nationalised banks and that in all the
nationali sed banks which are wholly owned undertakings of
the CGovernnment of India, the enployees nust be dealt with on
a common denom nator in the matter of bonus. Having regard
to the aforesaid circumstances; it was held that although
the paynent was made in the month of Septenber but that
paynment was not customary bonus. In our opinion, the said
decision  has no application to the facts of the present
case.

24. Having considered the award nade by the Tribunal as
well as the judgments of the |earned Single Judge and the
Di vi sion Bench of the High

7 1985 Supp SCC 26: 1985 SCC (L&S) 546: (1985) 3 SCR 1057
368

Court, we are of the view that an inference that the bonus
that was being paid by the respondent-Conpany to the
appel lants was custonary bonus payable at the rate of 10.5
per cent of the salary or wages could be justifiably drawn
by the Tribunal having regard to the facts and circunstances
of the <case, and the High Court was in error in setting
asi de the award and hol ding that the bonus that was paid was
not in the nature of custonary bonus.

25. The appeal is, therefore, allowed. The judgnent and
order of the Division Bench of the H gh Court dated Novenber
17, 1986 in Appeal No. 103 of 1983 as well as that of teaned
Single Judge dated Septenber 21, 1982 in Matter No. 754 of
1982 are set aside and the award dated April 16, 1982 rmade
by the Eighth Industrial Tribunal holding that for the years
1974 to 1977 the appellants were entitled to paynent  of
customary bonus at the rate of 10.5 per cent of the annua
salary or wages earned by each workman concerned in each
such year is restored. The parties are left to bear their
own costs.
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