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CASE NO. :
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PETI TI ONER
Lt. Col. N khil Kumar
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Vs.

Snt. L.M Vas

DATE OF JUDGMVENT: 31/07/2003

BENCH
S. Rajendra Babu & G P. Mat hur

JUDGVENT:

JUDGVENT

Cl VIL APPEAL NO 620 OF 1998

Wth Contenpt Petition (C) No.354/2001 in C. A No.5329 of 1996

G P. Mathur, J.

1. These petitions have been filed for initiating contenpt proceedings
against Smt. L.M Vas, Vice-Chairnman, Ghazi abad Devel opment Authority,

Ghazi abad. Lt. Col. N khil Kumar is son of Mij. Gen. Bal dev Kumar and he
clains to have executed a power of attorney in favour of his father, who has

filed the affidavit in support of the petition. The controversy raised in both
the petitions is identical and, therefore, they are being disposed of by a
conmon or der. For the sake of convenience, we will set out the facts of
Contenpt Petition No.353 of 2001

2. The facts pleaded in the Contenpt Petition are as foll ows. The

Ghazi abad Devel opnent Authority issued an advertisenent in June 1989 for

sale of plots in Indrapuram Schene. It was nentioned in the brochure that

the possession of the plots will be given in the year 1991. The petitioner

made conpl ete paynment of Rs.508,851/- between 29.7.1989 and 3.12. 1992

as per the paynment schedul e stipul ated by the Authority, but the possession
of the plot was not delivered. The petitioner accordingly filed a
conpensation application on 13.9.1994 before the MRTP Comi-ssion. The
MRTP Commi ssi on passed an order on 14.5.1997 directing the Authority to

(1) deliver physical possession of the plot-to the petitioner wthin four

weeks; (2) pay interest at the rate of 18% w. e.f. 1.1.1993 till the actua
delivery of possession on the entire anount deposited; (3) pay Rs.5, 000/-
towards nental agony and anxiety; and (4) Rs.5,000/- as costs. The

Authority filed Special Leave Petition (C) No.21532 of 1997 (|l ater

converted to Civil Appeal No.620 of 1998) and one of the mmin pleas taken
therein was that the possession of the plot was offered to the petitioner on
28.2.1995 and he did not accept the sane and the delay in delivery of
possessi on had not taken place on account of any fault of the Authority. On
2.2.1998, this Court granted special |eave and directed the Authority to offer
physi cal possession of the plot to the petitioner. The petitioner visited the
office of the Authority nunber of times but the physical possession of the
pl ot was not delivered to him The petitioner also deposited the additiona
amount of Rs.72,737/- between June 1997 and 15th May, 1998. However,

in spite of this deposit, the possession was not delivered and the Assistant
Engi neer made a note that the | eased plan of the plot had not been received
after approval. The petitioner thereafter filed Contenpt Petition No.428 of
1998 agai nst the Secretary of the Authority on the ground that he had
violated the order passed by this Court on 2.2.1998. The petitioner
continued to contact the Authority on several occasions and on 27.10.1998

the Assistant Engi neer wote that as the | eased plan had not been received
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after approval, the possession cannot be delivered. Cvil Appeal No.620 of
1998 was decided by this Court on 12.5.2000, wherein the order of the
MRTP Commi ssion was upheld with the nodification that the interest was

reduced to 12% i nstead of 18% In para 22 it is averred that the physica
possessi on of the plot has not been delivered till date.

3. A counter-affidavit in reply to the Contenpt Petition has been filed by
Smt. L.M Vas, Vice-Chairman of CGhazi abad Devel opnent Authority. It is

averred therein that it is the petitioner who had raised an i ssue regarding
availability of site plan and thereby avoided to take possession even after

al | ot ment - cum possession letter was issued on 28.2.1995. The site plan was
avail abl e by 24.11.1998 but the petitioner did not conplete the required
formalities and avoi ded to take possession. Many al |l ottees of the nearby

plots in the sane Schene had been delivered possessi on comrencing from

1996 and this was done within a few nonths fromthe date of issuance of

letter offering to take possession. The area of the plot allotted to the
petitioner was nore than 350 sq. nmeters on the spot and, therefore, he was
asked to deposit additional anmount towards increase of the area of the plot
and al so other charges as per the rules, but he failed to deposit the anbunt in
spite of repeated letters witten to him In para 3(iv), it is averred that the
plot allotted to the petitioner has been registered in his favour after
conpl eti on of necessary formalities and he had taken possessi on thereof on

8. 3. 2002. In para 3(v), it is averred that the orders passed by MRTP

Conmi ssion as nodified by this Court vide judgnent and order dated

12.5. 2000 had been conplied with and the Authority had forwarded a

cheque of Rs.303,012/- to the petitioner on 19.9.2000. The petitioner was

i nfornmed on 17.11. 2000 that a cheque for the aforesaid amount had al ready
been sent to himand he shoul d take possession. Finally, the petitioner’s
father Maj. Gen. Bal dev Kumar had col l'ected the cheque fromthe Authority

on 26.2.2002. The cheque has been prepared after deducting 10% TDS and

10% surcharge on TDS as per the I'ncone Tax Act.

4, In the rejoinder-affidavit filed on behalf of the petitioner, it is
admtted in para 6 that interest at the rate of 12% has been paid by the

Aut hority on the anmpbunt deposited by the petitioner for the period 1.1.1993
to 22.5.1998. However, no interest has been paid on the amount deposited

by the petitioner on 23.6.1997 and 15.5.1998. It is pleaded that the

Aut hority had not refunded Rs.1, 793/- which was the excess prem um

charged by it on 23.6.1997. It i's also pleaded that the anpbunt of Rs.5,000/-
awar ded as conpensation for nental agony and Rs.5,000/- as costs by the

MRTP Commi ssion had been paid to the petitioner on 25.5.2002 but the said
amount had been wongly deducted fromthe interest anmount. In para 4 of

the additional affidavit, the petitioner has nade an additional claim of

Rs. 38, 857/ -.

5. We have heard Shri Prashant Bhushan for the petitioner, Shri Sudhir
Kul shreshtha for the contemmor-respondent and have perused the record.

6. It is not in dispute now that the plot has been registered in favour of
the petitioner and physical possession thereof has been delivered to himon

8. 3. 2002. It is also not in dispute that Rs.303,012/- has been paid to the
petitioner towards interest anmpunt. Deduction fromthe interest has been
nmade as per the provisions of the Income Tax Act. The Aut hority was

bound to conmply with | aw and deduct 10% TDS and 10%surcharge on TDS

as per the Incone Tax Act while maki ng paynent of the interest anount.

By maki ng deductions as per the provisions of the Income Tax Act, the
respondent cannot be said to have conmtted contenpt of the order passed

by this Court as she is bound to act in accordance with law and statutory
provi si ons regardi ng paynent of interest. Fromthe material placed on
record, it does appear that possession of nearby plots to several persons in
the Schene was delivered in 1996 and 1997. Copi es of several possession
letters have been filed along with the counter-affidavit. The actual area of
the plot which was finally allotted to the petitioner exceeded 350 sq. neters
and, therefore, a demand was nmade fromhimto pay the cost of the excess

| and, | ease rent and free-hold charges. After he had deposited the excess
amount, the petitioner was delivered possession of the plot. On the nateria
on record, we do not think that there has been any willful disobedience of

the order passed by this Court on the part of the respondent. It appears that
the petitioner was al so naking all kinds of demands and objections due to
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whi ch delivery of possession was del ayed. The additional demand made by

the petitioner regarding which a calculation has been given in para 4 of the
additional affidavit is not at all understandabl e. At any rate if the said
amount has not been paid, it cannot formthe basis for initiating contenpt
proceedi ngs agai nst the respondent.

7. In the result, both the Contenpt Petitions |ack nerit and are hereby
di sm ssed. The notices issued to the respondent are di scharged.




