http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 6
PETI TI ONER
THE COVM SSI ONER OF | NCOVE- TAX, BQOVBAY
Vs.
RESPONDENT:

SMI.  KASTURBAI WALCHAND TRUST, BOMBAY

DATE OF JUDGVENT:
31/ 10/ 1966

BENCH
BHARGAVA, VI SH SHTHA
BENCH
BHARGAVA, VI SHI SHTHA
SHAH, J.C.
RAMASWAM , V.
Cl TATI ON
1967 AR 844 1967 SCR (1) 7
ACT:
ncome Tax Act 1922, s. 4(3)(i)-lncone of trust property-
payable to beneficiary during her |ifetine-Thereafter for
speci fied charitable pur poses-Benefi ciary executing

surrender of beneficial interest-Thereafter - whether trust
property hel d whol Iy for charitabl e purposes and exenpt from
t ax- Whet her i ncone of trust - property recei vabl e by
beneficiary or by trust on behal f of beneficiary.

HEADNOTE
By a deed executed in Novenber 1946, the respondent and her
husband created a trust in respect of their properties. In

accordance with dause 7 of the/deed, the inconme/ of the
trust properties was to be paid to the respondent during her
lifetime and, by Cause 8 the trustees were directed to
apply the income, from and after the death  of the
respondent, to certain charitabl e purposes enunerated in the
deed. On July 21, 1955, the respondent executed a deed of
surrender whereby she gave up her beneficial interest-in the
income of the trust so that it nmay i mediately vest in the
trustees and nmay be utilised for the charitable purposes
mentioned in the trust deed.

In the course of assessment to income tax in respect of the
income fromthe trust properties for the assessnent years
1956-57 to 1959-60, it was clained on behal f of . the  trust
that during the relevant previous years, the properties were
held under a trust wholly for <charitable purposes, and
consequently, the incone was exenpt frominconme-tax under s.
4(3) (i) of the Income Tax Act, 1922. The Incone Tax Oficer
rejected this claimon the view that the deed of surrender
executed by the respondent did not amount to renouncenent of
her rights under the trust deed and that it really anounted
to a transfer of the incone received by her for the use of
the trust; and since the income was receivable by the
respondent, the trust properties were not held wholly for
charitable purposes. However,. the: Appellate Assistant
Conmi ssi oner, on appeal held that the incone fromthe trust
properties was exenpt under s. 4(3)(i) and this view was
upheld by the Tribunal. The Hi gh Court, upon a reference,
also held in favour of the trust.

It was al so contended on behalf of the department that as
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clause 8 of the trust deed executed in Novenber 1946
provi ded that the income of the trust was to be applied for
charitable purposes "from and after the death" of the
respondent the trustees could not, during her life-tine,
apply the incone for any charitabl e purposes and therefore
no exenption could be clained under s, 4(3) (i).

HELD: The incone fromthe trust properties -after July

21, 1955 was exenpt fromtax under s. 4(3) (i). [ 1 3 B-C
Whenever a valid trust is executed, the property vests in
the Trustees, and the inconme accruing fromthose properties
is the incone of the trust and not of the beneficiaries.
For purposes of incone-tax |aw, however, the incone under s.
41(1) of the Act is treated as received by the Trustees on
behal f of the beneficiaries, but is to be taxed in the hands
of the Trustees as it would be in the hands of the
beneficary for whomit is

8

received. . In the present case, therefore, it would be wong
to proceed on any assunption that the income of the trust
properties ~was received by the respondent. Once t he

respondent renounced her interest by the deed of July 1955,
which was clearly wvalid inviewof s. 58 of the Indian
Trusts Act, the entire properties were held by the Trustees
for the charitable purpose nentioned in clause 8, because
that was the only purpose of the trust which then renained.
The income which accrued thereafter was cone which could be
applied or allowed to accunulate for —application to the
charitabl e purposes nentioned in clause 8 and for no other
purpose. [10 E 11 B-H

Even if it were to be held that by virtue of clause 8 the
trustees could not apply the incone for charitable  purposes
so long as the respondent was alive, the only effect would
be that the income would accunul at e: Such accumul ati ons
woul d al so be exenpt fromthe liability to inconme-tax | under
Ss. 4(3) (i) as soon as the rights of the respondent ceased
on the execution by her of the deed of surrender in July
1955. [12 F-]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 180 to 183
of 1966.

Appeal by special |eave fromthe judgnent and order dated
Septenber 27, 1962 of the Bonbay Hi gh Court in |Incone-tax
Ref erence No. 42 of 1961

B. Sen, Copal Singh and B. N. Sachthey, for the appellant
(in all the appeals).

S. T. Desai and Ravinder Narain, for the respondent’ (in
all the appeal s).

The Judgnent of the Court was delivered by

Bhargava, J. Seth Walchand Hirachand and his wife, Dai
Kasturbai, owned certain shares, had several insurance
policies, owned house property and also held [|ease |ands.
The two of themtogether joined in executing an indenture on
25th Novenber, 1946, by which they created a trust. The
trustees were both of themthensel ves and three brothers of
Seth WAl chand. The provisions of the trust, with which we
are concerned, laid down that, after defraying the expenses
for managenent of the trust properties and certain other
expenses, such as, rents, rates, etc.,, the trustees were to
pay to Bai Kasturbai, during her lifetine, the incone
arising fromthe trust funds and properties. Further, Seth
Wal chand hinsel f and Bai Kasturbai, during their [life-tineg,
had the right of residence in sone of the house property,
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free of rent and without any obligation for paynment of any
out goings or noneys in respect thereof. These provisions
were contained in clause 7 of the deed of trust. The next
provision contained in clause 8 of the deed was that, from

and after the death of Bai Kasturbai, the trustees were
directed to apply the net rents, profits and income of the
properties and trust funds, at their discretion, on
charitabl e purposes enunerated in the deed of trust. It is

not disputed that all the charitable purposes nentioned in
the trust constituted public charities. Seth
9
Wal chand di ed and, thereafter, Bai Kasturbai, on 21 st July,
1955, executed a deed in which the relevant clause runs as
foll ows: -
"Bai Kasturbai Wal chand both hereby surrender
rel ease, quit claim transfer and assign unto
the Trustees all-the incone to arise as from
the 21st day of July one thousand ni ne hundred
and fifty-five fromthe Trust funds of the
investnments for the tine being representing
the same and her beneficial life interest and
all her rights; clainms and demands under the
said Indenture of Settlenent including the
liberty to occupy and enjoy rent free of the
| ands,  hereditaments, nessages and prem ses
described in the First and Second Schedul es
hereto the intent that her beneficial interest
may be deternined as aforesaid and that the
same may be i mediately vested in the Trustees
and that the Trustees may utilise the same for
charitable purposes nentioned in ‘the said
I ndenture of Settlenent."
Subsequent to the execution of this deed, the question arose
of assessnment to incone-tax of the income from the ' trust
properties for the assessment years 1956-57, 1957-58, 1958-
59 and 1959-60. The correspondi ng- previous years were the
financial years ending on 31st March in the years /1956 to
1959. It was clained by the Trust that, during /these
previous years, these properties were held under a  trust
whol Iy for charitable purposes, and consequently, the incone
was exenpt fromincone-tax under s. 4(3)(i) of the income-
tax Act (hereinafter referred to as "the Act"). The I n-
,cone-tax O ficer, however, held that the deed executed by
Bai Kasturbai did not anpbunt to a renouncenent of her rights
under the trust deed, and that it really amunted to a
transfer of the incone received by her for purposes of the
use of the trust. Since the income of the “trust was
receivable by Bai Kasturbai, it could not be held that the
trust properties were held wholly for charitable purposes.
On appeal, the Appellate Assistant Conmi ssioner ,disagreed
with the Incone-tax Officer and accepted the subm ssion nmade
by the respondent, holding that the i ncone received by the
Trust, after the execution of the deed of surrender by Ba
Kasturbai, was exenpt fromtax under s. 4(3)(i) of the Act
in view of the applicability of s. 9 of the Indian Trusts
Act, 1882. The Incone-tax Appellate Tribunal, on further
appeal, upheld the same decision, but on a slightly
di fferent gr ound. The Tribunal’'s view was that t he
surrender by Bai Kasturbai was valid under s. 58 of the
Indian Trusts Act, and consequently, after that deed was
executed, the properties were held wholly for charitable
purposes and the incone was exenpt fromtax under s. 4(3)(i)
of the Act. Thereupon, at the request of the Conm ssioner
of Income-tax, the followi ng question was referred for the
opi nion of the High Court of Bonbay:
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"Whet her clause 8 of the trust, settlenent nade on the 25th
Noverber, 1946, came into operation inmediately follow ng
the declaration made by Bai Kasturbai on the 21st July,
1955, and as such the incone that accrued or arose to the
trustees from the trust property from 21st July, 1955,
onwards was exenpt under s’ 4(3)(i) of the Act?"
The Hi gh Court answered the question in favour of the Trust,
which is the respondent in these appeals before us, and
consequently, the Conm ssioner of Incone-tax has conme up to
this Court in these appeals by special |eave.

It appears that, in this case, the question that was franed
by the Incone-tax Appellate Tribunal and referred to the
Hi gh Court was not happily worded, so that it will need a
slight anendnment which we shall indicate later. The rea
question under dispute was whether, after the. execution of
the deed of surrender on 21st July, 1955, the incone from
the trust ~properties was exenpt frominconme-tax wunder S.
4(3) (i) of the Act or not. In dealing with this question
it has to be kept in view that, even under the deed of trust
as originally executed on 25th Novenber, 1946, the income
from the trust properties was not the inconme of Ba
Kasturbai. Whenever avalid trust is executed, the property
vests in the Trustees, and the inconme accruing from those
properties is the income of the trust and not of the
beneficiaries. For purposes of incone-tax |aw, however, the
i ncome under s. 41(1) of the Act is treated as received by
the Trustees on behalf of the beneficiaries, but is to be
taxed in the hands of the Trustees in the Iike manner and to
the sanme anpbunt as it would be | eviabl e upon'the person on
whose behalf such inconme is receivable. The liability of
the income to tax is, therefore, independent of the 'incone
actually being received by the beneficiaries and may be
subj ected to tax as soon as it is earned by the trust. The
exception is that, where the trust properties are held
whol ly for charitable or religious purpose in so far as such
incone is. applied or accumul ated for application to such
religious or charitable purposes, it is exenpt from incone-
t ax. In the present case, therefore, in dealing wth the
guestion referred to the H gh Court, any assunption that the
i ncome of the trust properties was received by Bai Kasturba
will not be correct. The income during her life-tine was
clearly taxable as incone in the hands of the trustees
recei ved by them on behal f of Bai Kasturbai

Subsequently, when Bai Kasturbai executed the deed of
surrender on 21st July, 1955, she nmade a declaration  that
she was giving up all her rights to the incone. In~ clear
words, she stated in the deed that she was surrendering,
rel easing, transferring and assigning unto the trustees al
the inconme which Was to arise after that date fromthe trust
properties, and that she was also surrendering all her
rights, clains and demands under the deed of trust,
i ncl udi ng

11
her right to occupy and enj oy rent-free | ands,
heredi tanments, messuages and premises described in the
trust-deed. It was further stated by her that the deed was

executed with the intent that her beneficial interest may be
determned and the sane may be imedi ately vested in the
Trustees and that the Trustees may utilise the sane for
charitabl e purposes nentioned in the deed of trust. Thi s
deed executed by Bai Kasturbai was clearly valid in view of
the provision contained in s. 58 of the Indian Trusts Act
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(No. 2 of 1882) which provides that "the beneficiary, if
conpetent to contract, may transfer his interest but subject
to the law for the tine being in force as to t he
circunstances and extent in and to, which he may di spose of
such interest." Bai Kasturbai was quite conpetent to
contract so as to transfer her interest under the deed of
trust, and by executing the deed dated 21st July, 1955, she
surrendered all her rights. The right which had accrued to
her under clause 7 of the deed of’ trust was the right to
use certain immvable properties and to receive the net
income arising fromtrust properties. The right to receive
the income arose because of the obligation laid on the
Trustees to pay the net income to her during her life-tine.
That was clearly the right as a beneficiary under the trust,
and when she executed the indenture dated 21 st July, 1955,
she surrendered that right in favour of the trust for
charitabl e purposes, so that her right becanme extingui shed.
It may be nmentioned that, at one stage, an attenpt was made
on behalf of the Comm ssioner of Incone-tax to raise the
guesti on ‘about the validity of this deed of surrender, but,
when t he Conmi-ssi oner asked the Tribunal to refer a question
about the conpetence of Bair Kasturbai to renounce her
beneficial interest ~under the Trust, Settlenent, t hat
request was refused by the Tribunal. The Comm ssioner did
not, thereafter, nove the H gh Court to obtain a statenent
of the case fromthe Tribunal on that question, so that, in
these appeals, it is no longer open to the Commi ssioner to
contend that Bai Kasturbai was not conpetent to renounce her
beneficial interest. Once she renounced her interest, the
direction contained in the deed of trust to the Trustees to
pay to her the net inconme of the trust properties ceased,
though the Trustees continued to hold the property under the
trust. At the sanme tinme, the right of Bai Kasturbai to use
the i movabl e properties al so ceased to exist. Thereafter,
clearly, the entire properties were held by the Trustees,
for the charitable purposes nentioned in clause 8,  because
that was the only purpose of the trust which remained after
this deed of surrender had been executed by Bai Kast urbai
On these facts, it is clear that the incone, which accrued
fromthe trust properties thereafter, was income which could
be applied or allowed to accurmul ate for application to the
charitable purposes mentioned in clause 8 and for no other
pur pose.

12

H gh Court and the Tribunal as to whether clause 8 of the
deed of trust could cone into effect so as to pernit the
Trustees to apply the income of the trust properties for the
charitabl e purposes nentioned in that clause even before the
death of Bai Kasturbai. That clause, in clear words / says
that the Trustees shall apply the -said net rents, “profits
and incone, etc. in all or any of the charitable  purposes
ment i oned therein "from and after the death of Ba
Kast ur bai ". Relying on this | ast expression, it was' urged
that wunless Bai Kasturbai died, the Trustees were not
permtted to apply the incone for the charitable purposes
mentioned in clause 8. It seenms to us that, in this case, it
was quite wunnecessary to go into this question for the
purpose of deciding whether the incone of the trust
properties, after the deed of surrender by Bai Kasturba
executed on 21st July, 1955, was exenmpt from incone-tax
under s. 4(3)(i) of the Act. Under that provision, the
i ncome fromtrust properties, held wholly for charitable or
religious pur poses, is exenpt from tax under two
ci rcunst ances. The first is when that income is actually
applied for such religious or charitable purposes, and the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 6

second is when it is accunulated for application to such
religious or charitable purposes. |In this case, as we have
i ndi cated above, as soon as Bai Kasturbai executed the deed
of surrender, her rights under clause 7 conmpletely ceased
and all the incone fromthe trust properties remained wth
the Trustees to be applied in accordance with other terns of
the deed of trust. |If it could be held that clause 8 came
into operation and permitted the application of that incone
to the charitable purposes nentioned in it as soon as Ba
Kasturbai’s rights ceased, even though she remained alive,
there would be no difficulty in holding that s. 4(3)(i)
woul d have exenpted the income fromincone-tax. In fact,
this ,view was accepted by all the income-tax authorities.
However, ,even if it be held that clause 8 did not come into
operation and the 'Trustees were inconpetent to apply the
i ncome of the trust properties for the purposes nmentioned in
it so long as Bai Kasturbai was alive, the only effect would
be that that incone would accunul ate and that accunul ation
woul d 'continue during the life-tine of Bai Kasturbai. On
her death, the accunul ated inconme would have to be applied
by the Trustees for the charitabl e purposes nentioned in
cl ause 8. Consequently, the incone of the trust properties
becamre exempt fromliability to income-tax as soon as the
rights of Bai Kasturbai ceased on execution by her of the
, deed of surrender dated 21st July, 1955, even though it may
not be held that clause 8 cane into operation fromthat very
dat e. It is in these circumstances that we consider that,
in framng the question, the Tribunal” coomitted an error
The exenption of the income of the trust properties from
liability to income-tax was not dependent entirely on com ng
into operation of clause 8. and
we, therefore, think that the question framed should have
been broken up into two parts as fol lows: -
" (1) Whether clause 8 of the Trust Settlenent
made on 25th  November, 1946, cane into
operation i medi ately fol | owi ng the
declaration nmde by Bai Kasturbai /on 21st
July, 1955, and
(2)Wether, in the circunstances of this
case, the incone that accrued or arose to the
Trustees fromthe trust properties from 21st
July, 1955, onwards was exenpt under section
4(3) (i) of the Act."
If the question is so broken up, the first question becones
unnecessary, and the second question has to be answered in
favour of the respondent. The answer to the second question
is the only one that is material for purposes of determ ning

the liability of the income of the Trust to | tax. That
guestion has been answered by the Hi gh Court in  favour of
the respondent. The appeals, therefore, fail ~and are
di smissed with costs. There will be one bearing fee.

R K P,S. Appeal s
di smi ssed.
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