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ACT:

Preventive Detention (Second Anendnent) Act (XLl of 1952),
s. 11-A-Act passed on 22nd August, 1952-Brought into force
on 30t h Sept enber, 1952-Detention expiring on 30t h
Septenber, 1952 -Order on 22nd Septenber, 1952, extending
detention wupto 31st Decenber, 1952 --Validity of = order of
ext ensi on- General Cl auses Act (X of 1897), s. 22-Act LXl of
1952, s. 11-A (2), applicability of.

HEADNOTE:

The petitioner was served with an order of detention on the
20th Cctober, 1951, and, after a reference to the  Advisory
Board, the Government confirned the detention and specified
31st March, 1952, as the date up to which the detention was
to continue, On the 20th March, 1952, the detention was
extended till the 30th Septenber, 1952, and on the 22nd
Sept enber, 1952, the detention was again extended up to the
31st Decenber, 1952. It was contended on behal f~ of the
petitioner that the GCovernment bad no - power on 22nd
Septenber, 1952, to extend the detention beyond the 1st
Cctober, 1952, as the Preventive Detention (Second Amend-
ment) Act of 1952, even though it had received the assent of
t he
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President in August 1952, came into force only on the 30th
Sept enmber, 1952

Held, (i) that the order extending the period of detention
made on the 22nd Septenber could not be justified under the
provisions of s. 22 of the General C auses Act, 1897; the
word " order"” in the said section nmeans an order |aying down
directions about the manner in which things are to be done
under the Act and the section does not nean that a
substantive order against a particular person can be nade
under a provision of an Act before that Act has cone into
force.

(ii) The words "the order" in s. 11-A of the Preventive De-
tention (Second Amendment) Act, 1952, do not refer to the
initial detention order, as no period of detention could
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legally be specified in that order, but to the order of
detention as eventually confirned under s. 11(1) of the Act
and the detention of the petitioner could not therefore be
treated as automatically extended up to the 1st April, 1953,
-Under the provisions of s. 11-A by reason of the fact that
inthe initial order for the detention of the petitioner no
peri od of detention had been specified.

(iii) The detention of the petitioner could not continue
after the 30th Septenber, 1952, by force of the provisions
of s. 11-A(2) of the Preventive Detention (Second Anendnent)
Act, 1952, nerely because the date on which the petitioner’s
detention was to expire, nanely, the 30th Septenber, 1952,
happened by acci dent or coincidence to be identical with the
date on which the first Amendnent Act (Act XXXIV of 1952)
was to expire, for s. 11 - A(2) nerely provides that if a
shorter period is specifiedin the order, the detenu would
be entitled to be rel eased.

(iv) The expression "shorter period" ins. 11-A (2) nmeans a
period which does not extend up to the 1st April, 1953, or
Lip to theend of the period of 12 nonths nmentioned in the
section and does not nean a period ending before the 30th
Sept enber, 1952.

(v) The detention ~of the petitioner after the 30t h
Sept enmber, 1952, was therefore illegal

JUDGVENT:

ORIG@ NAL JURI SDI CTI'ON : Petitions (Nos. 335, 350, 356, 362
and 366 of 1952) under article 32 of the Constitution for
wits in the nature of habeas corpus.

A.S.R Chari (amicus curiae) for the petitioners.

B. Ganapathy lyer for the respondents in Petitions Nos.
335 and 356 of 1952.

Hanmanth Rao Vai shav for the respondents in Petitions Nos.
350, 362 and 366 of 1952.

C. K. Daphtary, Solicitor-General for, India (Porus, A,
Mehta, with him for the Intervener.
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1952. Novenber 24. The Judgnent of the Court was delivered
by

MAHAJAN J.-This petition and four others, viz., Nos. 350,
356, 362 and 366 of 1952, raise a question regarding the
construction of section 11-A, inserted in Act IV of 1950 by
the Preventive ]Detention (Second Anendnent) Act, LXI of
1952.

Act 1V of 1950, as it originally stood, was to expire on 1st

April, 1951, but in that year an anmending Act 'was passed
whi ch, anpbng other things, prolonged its life till the 1st
April, 1952. Afresh Act was passed in 1952 (Act XXXIV of

1952) called the Preventive Detention (Anendnent) Act, 1952.
The effect of this Act was to prolong the life of the Act of
1950 for further six nmonths, viz., till the 1st Cctober,
1952. On the 22nd August, 1952, an Act further to anend the
Preventive Detention Act, 1950, <called the Preventive
Detenti on (Second Anendnent) Act, LXI of 1952, received the
assent of the President, by which the life of the Act was
extended till the 3 1 st Decenber, 1954. It was to cone
into force on a date appointed by the Central Government.
By a notification dated 15th Septenber, 1952, the Centra
Government appoi nted the 30th Septenber, 1952, as the date
when the new Act was to come into force

The petitioner was served with an order of detention on the
20t h October, 1951. The grounds of detention were furnished
to himon the 1st Novenber, 1951. H s case was referred to
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the Advisory Board on the 24th Novenber, 1951. The Advi sory
Board submitted its report on the 13th Decenber, 1951. The
appropriate Government confirned the detention on the 21st
January, 1952. It specified 31st March, 1952, as the date
up to which the detention was to continue. On the 29th
March, 1952, the petitioner’s detention was extended till
the 30th Septenber, 1952, and on the 22nd Septenber, 1952,
his detention was again extend till 31st Decenber, 1952. In
the other petitions also the last order of extension was
made on 22nd Septenber, 1952, extending the detentions till
31 st Decenber,

908

1952. But for this extension the detentions could not
continue beyond 30th Septenber, 1952, except by use of the
powers under the new Act.

It was contended on behal f of the detenus that on the 22nd
Sept enber, 1952, the State Government had no jurisdiction to
make an order of extension so as to continue the detention
beyond the | st October, 1952, viz., beyond the life of the
Act then in force, and that the order extending the period
of detention upto 31st Decenber, 1952, was illegal. |In our
opi nion, this contentionis well founded. On behalf of the
State CGovernnent the order made on the 22nd Septenber, 1952,
was sought to be justified on the ground that it had power
to enlarge the period of detention under the provisions of
the Preventive Detention (Second Anendnent) Act of 1952 and
it could exercise those powers after that -~ Act had been
passed by the Parlianment even though the anended Act had not
yet conme into force. Reliancefor this proposition was
placed on the provisions of section 22 of the Genera

Clauses Act (X of 1897).  Section 22 provides as follows:---
“"Where, by any Central Act or Regulation which is not to
cone into force i mediately on the passing thereof, a power
is conferred to make rules or bye laws, or to issue orders
with respect to the application of t he Act or
Regul ation.......... or with respect to the tinme when, or
the place where or the manner in which ......... anything is
to be done under the Act or Regulation, then that power may
be exercised at any tinme after the passing of the Act or
Regul ation; but rules, bye-laws or orders so made or~ issued
shall not take effect till the commencenent of the Act or
Regul ation.™

This section corresponds to section 37 of the English
Interpretation Act of 1899. It is an enabling provision

its intent and purpose being to facilitate the  making of
rules, bye-laws and orders before the date of the com
mencenent of an enactnent in anticipation of its coming into

force. In other words, it validates rules, bye Ilaws and
orders nade before the enactnment cones into
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force provided they are nmade after the passing of - the Act
and as preparatory to the Act coming into force. 't does

not authorize or enpower the State GCovernment to . pass
substantive orders against any person in exercise of the
authority conferred by any particular section of the new
Act. The words of the section " with respect to prescribe
the limt and the scope of the power given by the section

Orders can only be issued with respect to the tine when or
the manner in which anything is to be done under the Act.
An order for the extension of detention made under the
purported exercise of the powers conferred by any of the
provisions of the new Act is not an order with respect to
the tinme when or the manner- in which anything is to be done
under the Act. Such an order could only be nmade under the
Act and after the Act had cone into force and not in
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anticipation of its comng into force. The Act having no
retrospective operation, it cannot validate an order nmade
before it came into force. It seens to us that the
expression " order " in the section nmeans an order |aying
down directions about the manner in which things are to be
done under the Act and it is an order of that nature that
can be issued before the Act comes into force but it does
not nean that a substantive order against a particular
person can be nmade before the Act cones into force. |In our
opi nion, therefore, the contention raised on behalf of the
State Government has no force and the order extending the
detention of the detenus on the 22nd Septenber, 1952, upto
the 31st Decenber, 1952, is illegal

The learned Solicitor-General on behalf of the Uni on
Government intervened and contended that the detention of
the petitioner as well ~as of others concerned in the
connected petitions was | egal because in the initial order
of detention made in all these cases no period of detention
had been specified and by force of section 11-A(2), the
detention of the petitioners stood automatically extended
till 1st April, 1953.

Section 10 of the new Act [Preventive Detention ,Second
(Amendnment) Act, 1952], adds the new section 11 -A, which is
in these termns

910

"(1) The maxi mum period for which any person may be detai ned
in pursuance of any detention order which has been confirmed
under section 11 shall be twelve months fromthe date of
det enti on.

(2) Notwi t hst andi ng anything contained in subsection (1),
every detention order which has been confirned under section
11 before the comencenment of the Preventive Detention

(Second Anendnent) Act, 1952, shall, unless a shorter period
is specified in the order, continue to remain in force unti
the 1st day of April, 1953, or until the expiration of

twelve nonths fromthe date of detention, whichever period
of detention expires later.

(3) The provisions of sub-section (2) shall have effect
notwi t hstanding anything to the contrary contained in
section 3 of the Preventive Detention (Arendnment) Act, 1952
(XXXI'V of 1952), but nothing contained.in this section shall
af fect the power of the appropriate Government to revoke or
nodi fy the detention order at any earlier tine."

It was suggested that on a grammatical construction of this
section the word "order" in sub-section. (2)  neans the
initial order of detention and cannot refer to the order of
confirmation as no such order is contenplated by the Act.
In our opinion, this contention is not sound. It was  held
by this Court in Petition No. 308 of 1951 [ Makhan ~ Si ngh
Tarsi kka v. The State of Punjab(1l)] that the fixing of the
period of detention in an initial order of detention is
contrary to the schene of the Act and cannot be supported as
it tends to prejudice a fair consideration of t he
petitioner’s case when it is placed before the Advisory
Board. That decision was pronounced on the 10 th Decenber,
1951, and according to well known canons of construction of
statutes and principles of legislation it has to be presuned
that when Parlianment enacted section 11-A in Act LXl of 1952
it was aware of the decision of this Court that no period
could be specified in the initial order of detention. -It
follows that when Parlianent in sub-section (2) provided
that "every detention order

(1) [1952] S.C.R 368.
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which has been confirned under section 1 1 before the
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commencenent of the Preventive Detention (Second Anendnent)
Act, 1952, shall, unless a shorter period is specified in
the order, <continue to remainin force " till a certain
date, it plainly intended by the words " the order " to
refer, not to the initial order of detention, for no period
of detention could legally be specified in that order, but
to the order of detention as eventually confirned under
section 11 (1). W are not on any debatable ground when we
say that at that stage it is open to an appropriate
government to specify the period of detention in the case of
every detenu. W are satisfied that when sub-section (2)
refers to specification of a period in the order, it intends
to refer to the detention order as confirmed under section
11 (1) and not the initial order of detention

It was next contended that the period specified in the order
in question being coterm nous with the date fixed for the
life of the Act, the specification of the period was wholly
unnecessary and  therefore the order of detention could
continue /till the 1st April, 1953, by force of sub-section
(2) of section 11 -Ain the new Act, as if no period had in
fact been specified in the order. This argunent cannot be
sust ai ned on the | anguage enmployed in section 11-A(2). The
phraseol ogy enployed in the section is in sharp distinction
to the | anguage enpl oyed in section 3 of Act XXXIV of 1952
and if the object was to convey the sane intention, then
Parlianment would have used simlar |anguage in section 11-
A(2) as in section 3 of Act XXXV of 1952. That section
runs thus:- --

"Every detention order confirnmed under section 11 of the
princi pal Act and. in force  imed ately bef ore the
comencenment of this Act shall have effect as if it had been
confirmed wunder the provisions of the principal  Act as
amended by this Act; and accordingly, where the period of
detention is either not specified in such detention order or
specified (by whatever form of words) to be for the duration
or until the expiry of the principal Act or until the 31 st
day of March, 1952, such
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detention order shall continue to remain in force for so
long as the principal Act is in force. "

The Parliament, when it intended to say that if ~the date
specified in an order is cotermnous with-thelife of the

Act the detention wll continue for a further ~period
automatically, said so in clear and unanbi guous | anguage and
by use of apt words. It knew that there may be cases in

which the date specified for the determnation  of the
detention may be coterm nous with the date on which the Act
is to expire, and it nmade a clear provision in section 3 to
cover all such cases. 1In section 11-A(2), however, it
sinmply said that if a shorter period is specified in the
order, then the detenu would be entitled to his release on
that date. In the order passed against the petitioner and
also in the orders passed in the connected petitions,  30th
Septenmber, 1952, was the date specified up to whi ch
detention could continue and that being so, their present
detention cannot continue after that date by force of the
provi si ons of subsection (2) of section 11 -A nerely because
that date by accident or coincidence happens to be identica
with the date on which the first amendnent Act was to

expire.
Then it was contended that even if the date up to which
detention was to continue was specified in the order, it

does not fix a period shorter than 30th Septenber, 1952,
(the date on which Act XXXI'V of 1952 was to expire), and the
detenus are not entitled to the benefit of the provisions of
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sub-section (2) of section 11-A This contention is
difficult to sustain grammatically. The words " unless a
shorter period is specified in the order " clearly have
reference to the periods nentioned i mediately thereafter,
nanely, the first April, 1953, or the date of expiry of
twelve nonths fromthe date of detention. They have no
reference at all to the date of the expiry of Act XXXIV of
1952. When the attention of the |Iearned Solicitor-Genera
was drawn to the plain reading of the section and the
grammar of it, he conceded that the adjective shorter "

there bad reference to the 1st April, 1953, or the date of
expiry of the period of twelve nonths
913

mentioned in the section and could not nmean a date
ant ecedent to 30th Septenber, 1952.

For the reasons given above, in our judgnent, the
detention of the petitioner in this petition and of those in
the other petitions nentioned above, after the 30t h
Sept enber, 1952, becane illegal and we therefore direct that
the petitioners in this petition. and in petitions Nos. 350,
356, 362 and 366 of 1952 be rel eased forthwith. They are in
detention by reason of the extension order nade on the 22nd
Septenber extending their detention up to 31st Decenber,
1952. On that date the State CGovernnent had no jurisdiction
to make that order under the lawin force as it stood on
that date. 30th Septenber, 1952, had been specified as the
date up to which their detention was to-last by a subsisting
and perfectly valid order and their detention order beyond
that date is illegal and cannot be justified on the
provisions of section 11 -A(2) or on the  provisions of
section 11 (1) of the original Act.

Petitions all owed.

Agent for t he respondents and i nt ervener: G H.
Raj adhyaksha.




