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ACT:

Constitution of I ndi a, 1950- Arti cle 14- Equal ity
doctrine’ --Ordinance' No. 278-E(d)(ii)--O University of
Raj ast han Ordi nance-Hel d voi d--Admission to P.. G Course in
Medi cal Col l eges in Rajasthan--5% marks addition to
aggregate marks obtained in conpetitive exam nation in case
of students who obtain MBBS degree of Rajasthan University--
O fends 'equality doctrine’

%

Prof essi onal Coll eges--Adnission to: Odinance of
Uni versity of Rajasthan Odinance No. 278-E(d) (ii)--
Admi ssion to P.G Course in thefive Medical Colleges in
State of Rajasthan--Addition of 5% nmarks to aggregate nmarks
in the conpetitive examination by way of institutiona
preference if candidate has obtai ned MBBS degree from the
sane Medical College for which selection sought - - Hel'd
of fends ‘equality doctrine’ and Constitutionally void.

HEADNOTE
The respondents had sought adm ssion to  post-graduate

courses in the five nedical colleges affiliated to the
Raj ast han Uni versity through a conpetitive exam nation which
was conmon for all these five colleges. They were not able
to secure admission in any discipline even though they had
secured nmore marks as conpared to the successful candi dates
who had been granted additional marks on the basis of
Ordinance 278-E(d)(ii) of the Odinance of University  of
Raj ast han. Under this proviso the successful candi dates were
entitled to a uniformaddition of 5% nmarks in the percentage
of aggregate marks if they had passed the final MB.B. S
exam nation fromthe same institution for which selection
was bei ng made. The respondents chall enged this provision as
violative of the equality principle enshrined in Article 14
of the Constitution. The Hgh Court struck down as
unconstitutional the inpugned provision enmbodied in note
(d)(ii) of Odinance 278-E

Di smi ssing the appeal, it was,

HELD: (1) The aggregate marks for all subjects put
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together is 2750. 5% of these nmakrs would work out to 137.5
marks. In the result, a candidate fromthe sanme college wll
have an advantage of 137.5 narks over candi dates from other
PG NO 493
PG NO 494
colleges. In nedical courses where there is i ntense
conpetition and candi dates run neck to neck so often with a
difference of a mark or two, a difference of 137.5 nmarks by
way of college-wise institutional preference would virtually
make a nockery of the merit criteria. [498C D
(2) This factor coupled with other factors |eave no
room for doubt that while on the face of it the impugned
rule appears to extend or accord equal treatnment of 5%
wei ghtage to the students of each of the five Medica
Col l ege, in actual operation.it brings about oppressive and
obnoxi ous inequality. Once the veil of apparent equality is
pi erced, the uglyinequality stares one in the eyes which
are opened to the offensive "reality’ [502B-C
(3) /Adni'ssion‘to post-graduate courses st SM5 Coll ege
at Jai pur'_being consi dered as nobst advantageous, a candi date
from Jaipur College will get adnmission in P.G Course at
Jai pur in preference to the other nor e nmeritorious
candi dates nmerely because he passed the MB.B.S. exam nation
at Jai pur even though all” of them secured their marks at the

i ndentical conpetitive examnation to all the Colleges. It
needs no argunent that Article 14 is seriously shattered.
[ 498D

(4) What may "appear’ to be equal treatment accorded in
obei sance to the equality doctrine enbodied in Article 14 of
the Constitution in its application in 'reality’ may result
in denial of equality and may accordingly be liable to be
condemmed for defying the equality doctrine. [4958B]

(5) Such being the position the constitutional validity
of the inpugned rule cannot be sustained. It has to be
buri ed uncer enoni ously as unconstitutional being violate of
Art. 14 of the Constitution of India. [502C D

Ni damarti Mahesh kumar v. State of Miharashtra, AIR 80
SC 1362--(1980) 3 SCR 1302, referred to.

JUDGVENT:
ClVIL APPELLATE JURISDICTION. Civil Appeal Nos.2461-
2463 of 1987.
From the Judgnent and Order dated ~7.8.1987 of the
Raj ast han H gh Court in D.B.C. Wit Petition Nos. 1374, 1987
and 1453 of 1987.
Badri Das Sharma for the Appellants.
PG NO 495
Tapas Ray and S. K. Jain for the Respondents.
The Judgnent of the Court was delivered by
THAKKAR, J. \What nmy 'appear’ to be equal treatnent
accorded in obeisance to the equality doctrine enbodied in
Article 14 of the Constitution in its application in
"reality’ mmy result in denial of equality and nay.
accordingly be liable to be condemmed for defying the
equality doctrine. This has been illustrated by t he
provision enbodied in Odinance No. 278-E (d)(ii) of the
Ordinance of University of Rajasthan which provides for
uniform addition of 5% marks to the students applying for
admi ssion to the post-graduate course in any one of the five
Medi cal Col |l eges provided the student has passed his fina
MBBS Examination fromthe College to which admssion in
post - graduate course is sought. The said provision has been
hel d to be unconstitutional and in our opinion t he
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conclusion reached by the H gh Court is right though the
reasoning which has comended itself to this Court is
sonmewhat different.

Three Wit Petitions were instituted in the Rajasthan
H gh Court, (Jaipur Bench by the Wit Petitioners who sought

admi ssion to post-graduate courses in the Col | eges
affiliated to the Rajasthan University. There are five
such Medi cal Col | eges at five different centres in

Raj ast han, viz Jaipur, Bikaner, Udaipur, Jodhpur and Aj ner.
It appears that for the purpose of securing admission to
these Colleges the applicants seeking adm ssion have to
appear at a conpetitive exam nation called PM& The passing
of this Examnation is a pre-condition for securing
adnmi ssion to the PMG course any one of the aforesaid five
Col l eges in Rajasthan. The PMG conpetitive examination 1is
"common’ for all the five Medical Colleges. There one
syl labus and one conmbined exam nation is conducted by th
University. The successful candidates are entitled to
addition of 5% marks in the percentage of aggregate marks by
way of institutional preference if the concerned candi dates
had passed the final MBBS Exanination. conducted by the
Raj ast han University. A further addition of 5% of marks by
way of institutional preference in the sense of pref erence
dependent on the particular Medical College at which the
concerned candi date has passed his final MBBS exanmi nation is
also provided. It /s this college-based institutiona
preference which has given rise to the present controversy.
Such preference is rooted in the inpugned provision nanely
Ordi nance 278-E(d) which deserves to be quoted:
"(d) The total marks so obtained shall be converted into
PG NO 496
percentage. The percentage so obtained shall be increased as
fol |l ows:

(i) By 5 if the applicant passed the final MB.B. S
Exam nation fromthe Rajasthan University.

(ii) By another 5 if the applicant passed the Fina
MB.B.S. Examnation fromthe sanme institution for ‘which
sel ections are being nmade."

The Wit Petitioners contended that this provision
violated the equality principle enshrined in-Article 14 of
t he Constitution of I ndi a and was accor di ngly
unconstitutional. It appears that while each of the five
Medi cal Colleges in Rajasthan is conducting post-graduate
courses in specified specialities and super specialities,
the Doctors who have graduated fromall the Medical Colleges
in Rajasthan by and |large consider adnission to post-
gr aduat e courses at SM5 College at Jaipur as nost
advant ageous. In other words securing adm ssion in  post
graduate course at Jaipur in SM5 College is considered to be
achi evenent and the courses at Jaipur are the nopst” sought
after courses. The reasons underlying this keenness to
secure admission in Jaipur College are under st.andabl e
i nasrmuch as:

(i) there are many nore seats avail able for PG courses;
and

(ii) there are nmany nore specialities available at the
Jai pur Coll ege as conpared to other Colleges;

A Tabul ar statenent reflecting the positions of seats
in the five Medical Colleges may best scrutinized:

Subj ect S.MS. S. N R N T. S. P. J.1.N. Tota
Medi cal Medi cal Medical Medical Medica
Col I ege Col |l ege Col |l ege Col |l ege Col | ege
Jai pur  Jodhpur Udai pur Bi kaner Aj nmer

1. Genl. surgery 17(4) 10(2) 8(2) 8(2) 8(2) 51(12)
2. Genl. Medicines21(5) 9(2) 10(3) 10(2) 11(3) 61(15)
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3. T.B.&C. D. 2(1) 1(0) 1(0) 0(0) (0) 4(1)
4 Skin & V.D. 2(()) 1(1) 0(0) 0(0) 0(0) 3(1)
PG NO 497
5 Psychiatry 3(1) 0(0) 0(0) 11(0) 0(0) 4(1)
6. Gyne. &bst. 18(4) 8(2) 8(2) 8(2) 8(2) 50(12)
7. Paed. Medicinell(3) 5(1) 4(1) 4(1) 4(1) 28(7)
8. Anaesthesia 11(3) 4(1) 4(1) 4(1) 4(1) 27(7)
9. Radi o-Di agnosis 2(0) 2(1) 2(1) 2(1) 2(0) 10(3)
10. Radi o-Therapy 1(1) 0(0) 0(0) 1(0) 0(0) 2(1)
11. ENT. 2(0) 1(1) 1(0) 1(0) 1(1) 6(2)
12. Opthalmology 6(1) 2(0) 2(1) 2(0) 2(1) 14(3)
13. Orthopaedics 8(2) 2(1) 2(0) 2(1) 2(0) 16(4)
14. Pat hol ogy 4(1) 1(0) 1(0) 1(1) 1(0) 8(2)
15. Mcrobiology 2(1) 1(0) 1(1D) 1(0) 1(0) 6(2)
16. P.S. M 2(0) 1(0) 1(0) 1(1) 1(0) 6(1)
17. Physi cal 1(0) 0(0) 0(0) 0(0) 0(0) 1(0)
Medi ci ne
& Rehabilitation
18. Anat ony 1(1) 0(0) 0(0) 0(0) 0(0) 1(1)
19. Physi'ol ogy 0(0) 1(0) 0(0) 0(0) 0(0) 1(0)
20. Bio-Chem stry 0(0) 0(0) 1(0) 0(0) 0(0) 1(0)
21. Pharnocol ogy 0(0) 0(0) 0(0) 1(0) 0(0) 1(0)
114(28)49(12) 46(12) 47(12) 45(11) 301(75)
B. DI PLOVA I 1 11 |V Y, Vi
D.A 6(1) 0 6(2) 6(1) 0 1(4)
DCH. 6(2) 0 6(1) 6(2) 0 1(5)
D. P. H 6(1) 0 0 0 0 6(1)
D.GO 6(2) 0 6(1) (0) 0 12(3)
D.MR D. 6(2) 0 (0) (0) 0 6(2)
Tot al : 30(8) 0 18(4) 12(3) O 60(1)
PG NO 498
Note: The figures shown in bracket are the seats
reserved for being filled up on all Indiabasis inthe year
1988.

The facility for the specialities fromserial No. 18 to
21 i.e. Anatomny, Physiology, Bio-Chem stry and Phannacol ogy,

are available in all the five Medical Col | eges in
Raj asthan. But fromthe year 1988, the facility ‘in /these
specialities will be provided by rotation

Now it has to be realized that the aggregate marks for
all subjects put together is 2750. 5%of these marks would
work out to 137.5 marls. In the result a candidate from  the
sane College w Il have an advantage of 137 5 nmarks over

candidates from other Colleges. In Medical courses where
there is intense conpetition and candidates run neck to
neck so often with a difference of a mrk or tw. a
di fference of 137.5 marks by way of Col | ege-w se
institutional preference would virtually nake “a nockery of
the nerit criteria. A candidate, say from Jaipur Coll ege,
who secures 137.5 marks | ess than a candidate from  Jodhpur
Bi kaner, Udai pur or Ajner will get admission in P.. Course
at Jaipur in preference to the other nore neritorious
candi dat es nerely because he passed t he MB.B.S
; Exam nati on at Jai pur even though all of them secured their

marks at the identical conpetitive exanination to all the
Collages. It needs no argunent that Art. 14 is seriously
shattered.

Statements filed by the parties in this Court further
go to show that some disciplines are available only in
particul ar Colleges and not in other Col | eges. For
i nstance:

1. MD. in Physical Medicine and Rehabilitation is
available only in SSMS. College. Jaipur

2. T.B. and C.D.’ is not available in Ay ner Medica
Col | ege.
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3. ‘Skin and V.D.’ is not available in Udai pur and
Aj mer Col | eges.

4. ‘Psychiatry’ is available only in Jaipur and Bi kaner
Col  eges and not in others

5. MD. in ' Radio therapy’ is available only in Jaipur
and Bi kaner and not in other Colleges.

An analysis of the data reflected in the aforesaid
statement and its inpact on the fortunes of the students

PG NO 499
aspiring for the Post G aduate courses reveal

(i) that a student passing his final degree exam nation
in MBS from Jai pur would steal a march over the students
passing from the remaining four Colleges for wth 5%
wei ghtage a student from Jai pur would have a far  better
chance of securing adnmi'ssion in a post-graduate course at
Jai pur inasmuch as there-are as many as 114 seats at the
Jai pur Medi cal College as conpared to the nunber of seats
rangi ng- between 45 and 49 in each of the remaining Medica
Col | eges regardl ess of the superior merits of students from
ot her col'l eges.

(ii)-a student passing his final degree exam nation in
MB.B.S. fromJaipur aspiring for adnmission in P.G course
woul d have a far better chance of securing adm ssion in the
subject of his choice vis-a-vis students from all other
Col I eges inasnmuch as in each subject the nunber of seats in
the Jaipur College is nuch larger than in any of t he
remai ni ng Col | eges regardl ess of his superior nerits.

(iii) a candidate fromany of the four Colleges other
than Jaipur College would have practically no chance of
securing adm ssion in certaindisciplines such as:

(a) Physical Medicine and Rehabilitation

(b) Anatony, (subject to rotation after 1988)

(c¢) Radio therapy and

(d) Pychiatry etc.
regardl ess of his superior nerits.

(iv) A candidate with special aptitude for a particular
di scipline would not get adm ssion in PG course /in that
di scipline unless he belongs to Collage in which the
particul ar discipline is available regardless of hi s
superior nerits.

The nerit position in relation to the students woul d
also undergo a vast change as is revealed by the tabular
statenment reproduced hereunder

PG NO 500
MERI T PCSI TI ON OF RESPONDENTS W TH AND W.THOUT -~ * COLLEGE- -
W SE' | NSTI TUTI ONAL WEI GHTAGE

SI. No. Nane Merit Position
with 5% wi t hout 5%
I nstitutional I nstitutiona
wei ght age wei ght age

S1. No. Name Merit Position

1. Dr. Ashok Kumar CGuPta 207 171

2. Dr. Raj eev Ahuja 226 209

3. Dr. Ashwani Kumar Singh 201 162

4, Dr. |shwar Das 177 131

5. Dr. Ratan Lal Tiwari 215 181

6. Dr. Madhu Sanwal 97 45

The fortunes of the candi dates woul d thus undergo a sea
change. Those who are nore neritorious having secured nore
aggregate marks than others would not get admission to PG
courses anywhere in Rajasthan, whereas those wth |esser
nerits would get admi ssion by reason of the 5% Coll ege-wi se
preference. To take the case of the appellants, they having
secured aggregate marks of 1650, 1638, 1624, 1617 and 1613
have not been able to secure adm ssion in any discipline. As
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agai nst this candi dates have secured much | ess nmarks al ready
secured admission in one or the other of the 5 Medica
Colleges. In order to illustrate the point, the tabular
statenments reproduced hereinbel ow nay be gl anced at:

Medi cal Col | ege Aggregate marks of Discipline

| ast candi date allotted
Jodhpur 1548 M D. (Anaest hesi a)
Udai pur 1626 M S. (Surgery)
Jai pur 1602 M D. (Anaesthesi a)
Bi kaner 1622 M D. (M crobi ol ogy)
St at enment showing list of candidates, less neritorious
(that the appell ants)who have secured adm ssion
PG NO 501
Col | ege Aggr egat e marks Discipline allotted
Jodhpur 1610, M D.
(Medi ci ne)
1605
1601 (Skin & V.D.)
1606, 1595,
1590
1576,
1577
1582, 1570,
1548
M S.
(Surgery)
M-S.
(Ort'hopaedi cs)
M.D.
(Anaest hesi a)
1638 M. D
(Medi ci ne)
1637, 1635, 1626 M D.
(In TB & CD,)
1629, 1610,
1604
Psychi atry
(Skin & V.D.)
M S.
(‘Surgery)
1620 M. S

(Ot hopaedics)
1617, 16()3, 1602 M D.
(Anaest hesi a)

What energes fromthe above statenents is that while
one of the appellants who has secured 1650 marks in the
conmon conpetitive exam nation has not been ableto secure
admssion in P.G Course in any College in Rajasthan, a

PG NO 502
candi dat e who secured about 100 narks |ess (1548 marks) in
the very sanme exam nati on has been able to secure adm ssion
the rest of the appellants havr not been able to ' secure
adm ssion anywhere though they have denonstrably secured
nore marks and are nore neritorious than The aforesaid 22
persons. This analysis exposes the extrenely wunfair -and
unj ust inpact of the inmpugned rule. This factor coupled with
the four factors highlighted earlier |eave no roomfor doubt
that while on the face of it the inpugned rule appears to
extend or accord equal treatnent of 5 weightage to the
students of each of the five Medical Coll eges, in actua
operation it bring, about oppressive and obnoxi ous
i nequality. Once the veil of 'apparent equality is pierced.
to the offensive ’'reality’. Such being the position the
constitutional wvalidity of the impugned rule cannot be
sust ai ned. It has to be buried uncer enmoni ousl y as
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unconstituti onal bei ng violate of Art. 14 of the
Constitution of India.

The Hi gh Court has struck down as unconstitutional the
i mpugned provi sion enbodied in note (d)(ii) of Odinance
278-E mainly on the ground that coupled with t he
institutional preference accorded under clause (i) it
would virtually anpbunt to nmaking 100% reservation in
farour of the students of the Rajasthan University in the
sense that no other student of any other University would
have any reasonabl e chance to secure admission to these
courses. relying in the principle enunciated in N damarti
Mahesh Kumar v. State of Mharashtra & Os., AR 1980 SC
1362-(1980) 3 SCR 1302, the reasoning is reflected in the
following passage extracted from paragraph 25 of t he
j udgrment under appeal

"Thus after having given 5% wei ghtage on the ground of
institutional preference that-a candidate has passed his
final /MBBS Exam nation fromthe University of Rajasthan
further 5% wei ghtage on the ground that he has passed his
MBBS final exam nation fromthe Medical College where he
seeks admission. in Post G aduate course, is unreasonable
able and arbitrary and does not stand the touchstone of
Article 14 of the Constitution. If ]1]0%weightage is given
as aforesaid it wll come to 275 marks and with this
increase in nmarks /no candidate from University other than
University of Rajasthan can get adm ssion to Post G aduate
course in any one of the nedical colleges. It 1is against
the equality clause as it ampunts to cent per cent
reservation as 105 wei ghtage in-adm ssion to Post G aduate
course to a student, 5% weightage on the University basis

PG NO 503

and 5% on the institutional basis, anpbunts to tota
exclusion of candidates of other Universities. W have
already referred to the admi ssions for the years 1986 and
1987 and at the cost of repetition we may say that a | ook at
Schedules ‘A and ‘B regarding adm ssions in SMS  Medica
Col | ege, Jaipur in Post Graduate courses for the years 1986
and 1987 respectively will show that not a single ‘candidate
fromthe University other than University of Rajasthan could
seek admission. "

Since however a number of seats are now (since [988)
reserved in each College for candidates on—an Al India
basis as disclosed by the tabular statenents reproduced in
the wearlier part of this judgnent. we prefer to rest our
deci sion on the reasoning indicated earlier. These, are the
reasons which inpelled us to pass the final order as under
on July 21 1988:

" ORDER
I
The appeals fail and are disnissed.
Il
O di nance 278-E(d)(ii) of the Odinances of the
Uni versity of Rajasthan is declared as unconstitutional and
guashed.
11
Admi ssions to the Post Graduate Degree Courses in al
the Medical Colleges at all centres in Rajasthan shal
hereafter be made inaccordance with the decision of the H gh
Court rendered on August 7, 1987 in the Wit Petitions

giving rise to the present appeals which is hereby confirmed.

IV
Future vacancies including unfilled vacancies to the Post
G aduate Degree Courses in all the Medical Colleges in
Raj asthan shall hereafter be filled on the basis t hat
Ordinance 278-E(d)(ii) is invalid provided however that
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those students who have been admtted to Post G aduate

PG NO 504
courses pursuant to the interimorder of this Court will not
be disturbed and wll be pernmitted to conplete their

cour ses.

Unfilled vacancies may be filled in accordance with and
in the light of this order even at this juncture if it can
be so done.

VI |
Reasons will foll ow.
VI |
There will be no order as to costs.”

R S. S Appeal dism ssed.




