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1. Leave granted.

2. Interpretation of the provisions of Section 127A read with Section
127H of the Customs Act is involved in this appeal which arises out of a
judgrment and order dated 27th Septenber, 2006 passed by the H gh Court of
Judi cature at Bonbay in Wit Petition Nos. 6238 and 6242 of 2006

3. Appel |l ant herein is an exporter. It was issued two |icences under
Export Pronotion Capital Goods (EPCG Schene for ClF val ue of

Rs. 26, 81, 750/ - and Rs. 27,41, 669/- respectively. It inported capital goods
agai nst the aforenentioned |licencesavailing the benefit of the Notification
dated 20th April, 1992. It presented bills of entry at Minbai Custons for
there clearance. Pursuant to or in furtherance of 'the said licences the
appel l ant was required to export goods worth US $ 3,40,000 and US $

3,47,600 respectively within a period of five years fromthe date of issuance
thereof. Appellant, however, could not neet its export liability and the val ue
of the exports nade by it was to the extent of US $ 2,79,210 and US $
2,80,450.83 respectively. In terns of the aforenentioned Notification the
appel l ant was required to furnish a bond and undertaki ng before the Director
CGeneral of Foreign Trade, an authority created under the Foreign Trade

(Devel oprment and Regul ation) Act, 1992. Appel | ant -had al so undertaken to
pay interest on the differential anmpunt.

4, On the appellant’s failure to neet its export obligations in terns of the
said licences as also the Schene aforenentioned, a denand notice was

i ssued for paynment of duty of 6,03,400/- and Rs. 4, 30,184/- respectively

alongwith 15% i nterest per annum payable to the Revenue fromthe date of

cl earance of the capital goods till the date of paynent of the duty denanded.

5. On receipt of the said notices, the appellant filed two applications
before the Settlement Conmi ssion for settlenment of its cases on 10th
Noverber, 2005 and 30th January, 2006. By an order dated 29th June, 2006
the case of the appellant was settled by the Settlenment Conmission with a
direction to pay the total duty anmpbunt of Rs.2,16,610/- and Rs. 3,41, 493/ -
respectively together with interest @15% per annum whil e granting

imunity from prosecution and penalty to the appellant.

6. Questioning the direction of the Settlenment Conmi ssion to pay
interest @15 % per annum two wit petitions were filed by the appellant
bef ore the Bonbay H gh Court which, by reason of the inmpugned judgment,
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have been di sm ssed.

7. M. Jay Savla, |earned counsel appearing on behalf of the appellant
submitted that the order of the Settlenment Conmi ssion was inconsistent/self-
contradictory in so far as on the one hand paynent of interest under the bond
could not have been held to be contractual in nature and on the other, it wll
be subjected to any direction by the Court.

8. Since interest payabl e under the bond, M. Savla, would subnit, have

a direct nexus with the paynent of excise duty, the Settlement Conm ssion

had the requisite jurisdiction to waive the whole or a part of interest payable
under the bond al so.

9. The | earned Solicitor General, appearing on behalf of the respondents,
on the other hand, urged that having regard to the Schene of Settlenent, the
Settl ement Conmi ssion had absolutely no jurisdiction in the matter.

10. The Custons Act, 1962 (the Act) was enacted to consolidate and
amend the |law relating to custons.

I'ndi'sputably on inport of goods, custons duty is payable. The
Central Covernment, however, issued a Notification bearing No.160/92-Cus.
dated 20th April, 1992 in terms whereof an undertaking was required to be
furni shed before the Directorate General of Foreign Trade inter alia on the
following terns : -

"(viii).That the paynent of the anobunt denmanded by the
governnent under this agreenent will not affect the
liability of the party to any other action, including the
initiation of |egal proceedings for confiscation of the
imported material and refusal of further |icences, and al
other liabilities, penalties and consequences under the
provi sions of the Foreign Trade (Devel opnent and

Regul ation) Act, 1992, and the Orders and Rul es nade
thereunder, that may be deci ded by the Governnent.

(ix). That this agreement shall remain in full force unti

all the obligations of the party are fulfilled to the full and
final satisfaction of the governnent as specified above

and till such satisfaction is comunicated to the party.

(x) That the party irrevocably undertakes that in the
event of his default in nmeeting the aforesaid export
obligation/conditions, they shall pay an anount equal to
24% i nterest per annum on the amount of custons duties
saved fromthe date of inport of the first consignnent till
the date of paynent."

11. I ndi sputably the appellant could not neet its obligations in terns of
the said undertaking. The custons duty, therefore, becane payable. |If
custons duty is not paid, interest is payable in ternms of Section 28AA of the
Act, which reads thus : -

28AA. Interest on del ayed paynent of duty:

Subj ect to the provisions contained in section 28AB

where a person, chargeable with the duty deternmn ned

under sub-section (2) of section 28, fails to pay such duty
within three nonths fromthe date of such deternination,

he shall pay in addition to the duty, interest at such rate
not bel ow ten percent and not exceeding thirty percent.

per annum as is for the tinme being fixed by the Board, on
such duty fromthe date imediately after the expiry of

the said period of three nonths till the date of paynent of
such duty: Provided that where a person chargeable with
duty determ ned under sub-section (2) of section 28
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before the date on which the Finance Bill, 1995 receives
the assent of the President, fails to pay such duty within
three nonths from such date, then, such person shall be
liable to pay interest under this section fromthe date

i Mmediately after three months from such date, till the
dat e of paynment of such duty.

Expl anation 1. -Were the duty determ ned to be

payabl e is reduced by the Comm ssioner (Appeals),
Appel l ate Tribunal or, as the case may be, the court, the
date of such determ nation shall be the date on which an
amount of duty is first determned to be payable.

Expl anation 2. -Were the duty determ ned to be
payabl e is increased or further increased by the
Conmi ssi oner (Appeal s). Appellate Tribunal or, as the
case may be, the court, the date of such determ nation
shal | be. -

(a) for the amount of duty first determ ned to be
payabl e, the date on whichthe duty is so
det er m ned,;

(b) for the ampunt of increased duty, the date of
order by which the/increased anount of duty is
first deternmined to be payabl e;

(c) for the amount of further increase of duty, the
date of order on which the duty is so further
i ncreased.

(2) The provisions of sub-section (1) shall not apply to
cases where the duty or the interest becones

payabl e or ought to be paid on and after the date

on which the Finance Bill, 2001 receives the assent

of the President.”

12. For non-paynment of duty, the interest, which would be payable in
terns of Section 28AA of the Act, a proceedi ng may be initiated under
Section 28 of the Act.

13. Bond has been executed by the appellant in favour of a different
authority. In case interest is payable in terns of the said bond and not in
terns of the statutory schene, departnent would not be able to proceed in
terns of Section 28 of the Act. Interest in ternms of the provisions of the Act
woul d be payable if the assessee or the inporter fails to pay the anount of
duty determ ned to be payable within a period of three nonths.

14. The statutory scheme envi saged under the aforenentioned
Notification dated 20th April, 1992 is, however, conpletely different.

15. Keeping in view the aforenentioned back drop, we nmay notice the
provi si ons governing settlenent of cases.

Chapter XIVA of the Act provides for settlenent of cases. It was
i nserted by Finance Act, 1998 (Act 21 of 1998). Section 127B of the Act
provides for filing of an application for settlement of cases wherein a ful
and true disclosure of the applicant’s duty liability which had not been
di scl osed before the proper officer, the nanner in which such liability had
been occurred, the additional anpbunt of custons duty accepted to be payable
by the applicant and such other particulars, as may be specified by rules
i ncluding the particulars of such dutiable goods in respect of goods whereof
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the applicant admts short |evy on account of misclassification or otherw se
of the goods before the Settlenent Comm ssioner to have his cases settl ed.
The procedures | aid down therefor are required to be followed by the
Settlement Commission. |In the event, the Settlenent Conmm ssion accepts
the said application and passes an order thereupon, the applicant becones
entitled to immunity from prosecution and penalty as laid down in Section
127H of the said Act which reads as under: -

127H. Power of Settlenment Conm ssion to grant

i mMmunity from prosecution and penalty. - (1) The

Settlement Conmission may, if it is satisfied that any

person who made the application for settlenent under

section 127B has co-operated with the Settl enment

Conmi ssion in the proceedings before it and has made a

full and true disclosure of his duty liability, grant to such

person, subject to such conditions as it may think fit to

i mpose, imunity from prosecution for any offence

under this Act or under the Indian Penal Code (45 of

1860) or under any other Central ‘Act for the time being

in force and also either wholly or . in part fromthe

i mposi tion of any penalty, fine and.interest under this

Act, with respect to the case covered by the settlenent:

Provi ded that no such immunity shall be granted

by the Settl enent Commi ssion in cases where the

proceedi ngs for the prosecution for any such of fence

have been instituted before the date of receipt of the

application under section 127B

(2) An imunity granted to a person-under sub-

section (1) shall stand withdrawn if such person, fails to

pay any sum specified.in the order of the settlement

passed under sub-section (7) of section 125fC within the

time specified in such order or within such further tine

as may be all owed by the Settlement Conmmi ssion, or

fails to conply with any other condition subject to which

the i mmunity was granted and thereupon the provisions

of this Act shall apply as if such immunity had not been

gr ant ed.

(3) An inmmunity granted to a person under sub-

section(1l )may, at any tine, be wi thdrawn by the

Settlement Conmission, if it is satisfied that such person

had, in the course of the settlement proceedings,

conceal ed any particulars, material to the settlenent or

had gi ven fal se evidence, and thereupon such person nay

be tried for the offence with respect to which the

imunity was granted or for any other offence of which

he appears to have been guilty in connection with the

settl enent and shall also becone liable to the inposition

of any penalty under this Act to which such person would

have been |iable, had no such inmunity been granted. "

16. The core question which, therefore, arises for consideration is /as to
whet her the term"interest" used therein would include within its fold

i nterest payabl e under the bond furnished by the appell ant before the

Director Ceneral of Foreign Trade.

17. The statutory schene for the purpose of approaching the Settl enent
Conmi ssion and the node and nanner in which appropriate order is to be

passed t hereupon, are governed by Chapter Xl VA of the Act. Wth a view

to enable the Settlement Conmi ssion to pass an order, an applicant is

required to make a full and true disclosure of his liability. As noticed

herei nbefore, in the event his application is accepted, an inmmunity is granted
from prosecution of any offence under the Custons Act or under the Indian
Penal Code or under any other Central Act for the tine being in force and

al so either wholly or in part frominposition of any penalty, fine and interest
under the said Act, with respect to the cases covered by the settlenment. The
same has nothing to do with paynment of any interest under any other Act. |If
any interest becane payabl e under the Act, indisputably the Settl enment
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Conmi ssion, will have the requisite jurisdiction to grant immnity in respect
thereof either wholly or in part. Al penalties, fine and interest, it goes
wi t hout saying, nust, however, be enforceable under the Act. The Scheme

for charging interest under the Act has been noticed by us hereinbefore. No
ot her provision has been brought to our notice in terms whereof interest is
payabl e under the Act.

17. We, therefore, agree with the H gh Court that interest payable under
the bond is not an interest payable under the Act.

18. M. Savla has drawn our attention to a decision of the Bonbay Hi gh
Court in Pratibha Syntext Ltd. vs. Union of India : 2003 (157) E.L.T. 13
141 (Bom). The fact involved therein is not simlar to the one before us.
There, the Comm ssion, apart fromdirecting the petitioner therein to deposit
the amount, directed adjustnent thereof fromand out of the deposit made by
the petitioner during the course of investigation. While, however, granting
imunity a direction to pay interest @10 % on the anpunt of duty for not
conplying with the declaration given as per the Exenption Notification

No. 204/ 92 'dat ed 19-5-1992 was issued. A contention was raised therein that
the Custons Act does not nmake any provision for |levy of interest on the duty
amount payablein respect of goods cleared during the period 1994-1996. In
was in the aforenentioned situation, it was held :-

16. Exenption Notification No. 204/92 issued under

Section 25 of the Custons Act clearly provides that

bef ore clearance of the inmported goods, the petitioners

shal | produce proof of having executed a bond or a | ega

undert aki ng before the concerned Licensing Authority,

for conplying with conditions of the said Notification

Therefore, the ternms and conditions of bond and | ega

undert aki ng executed before the Licensing authorities

agreeing to pay custons duty with interest in case of

breach, becane part and parcel of the conditions of the

exenption notification issued under Section 25 of the

Custons Act, 1962. Since, there was breach of the terns

of the Exenption Notification, the customs authorities

were entitled to recover the duty with interest. Merely,

because the Conm ssion erroneously or otherw se had

not levied interest in his order, it cannot be said that the

Custons authorities had no jurisdiction to recover

interest. If the petitioners were satisfied with the order of

the Conmi ssi oner of Customs, there was no need for

themto approach the Settl ement Conm ssion. Once the

petitioners have voluntarily chosen the jurisdiction of the

entire issue by the Settlenment Conmi ssion afresh, in the

light of the disclosure made by themit was opento the

Settlement Commi ssion to direct the petitioners to pay

the customs duty with interest. Al though the Settlenment

Conmi ssion has levied interest at a percentage, nhuch

| ess than what was agreed to pay by the petitioners in

their bond and | egal undertaking, the sane being not an

issue in this petition, we are not expressing any opinion

in that behal f. Therefore, we have no hesitation in

hol di ng that once the petitioners conmtted breach of the

terns of the exenption Notification No. 204/92, the

Custons authorities were entitled to enforce the

declaration with bond and | egal undertaking given by the

petitioners and recover custons duty with interest. If the

custonms authorities were entitled to recover duty with

interest then no fault could be found with the Settl enment

Conmi ssion in directing the petitioners to pay custons

duty with interest."

We are not concerned with such a case here.

19. We may, however, notice that a |l earned Single Judge of Calcutta Hi gh
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Court in Comm ssioner of Custons (Port) vs. Settlenment Conmi ssion
Custons & Central Excise : 2005 (179) E.L.T. 386 (Cal.) held :-
"21. As far as the third point is concerned | have
careful |y exam ned the provision of Section 127H of the

Act and it appears to me the power of the Settl enent
Conmission is relatable to waiver either partial or ful
amount of interest under the Act only. In this case the

i mporter was and is under obligation to pay interest not
under the provision of the Act, but under the bond at the
rate of 24 per cent in terns of exenption notification. |
am of the view though Bond furnished in terns of

statutory decision, but then contractual character is not
destroyed. | am unable to conprehend how t he | earned

Conmi ssion coul d overl ook the inplication of bond in
relation to payment of interest thereunder. It seens to ne
it has wongly equated payability of interest under the
bond with the expressed provision of the said Act. Unlike
Cvil Court the waiver either of full or of partial interest
in contractual bargain cannot be granted by the

Conmi ssion wi thout consent of both the parties. To

clarify the position had it been a case of chargeability or
payability of interest under expressed provision of the

Act the Commi ssion woul d have jurisdiction. This point

once was brought for decision before Bonbay Hi gh

Court in the case of Pratibha Syntex Ltd. v. Union of

India [2003 (157) E. L. T. 141]. Their Lordships of the

Di vi si on Bench however did not deal with the same as

the facts and situation of the case did not warrant. In
Paragraph 16 it was observed by their Lordships as

follows :

TS al t hough the Settl enment Conm ssion has

| evied interest at a percentage, nuch | ess than what

was agreed to pay by the petitioners in their bond

and | egal undertaking, the same being not an issue

in this petition, we are not expressing any opinion

in that behal f."

Al t hough the Calcutta H gh Court referred to Pratibha Syntext Ltd.
(supra), the distinct feature of the said case has not been noticed.

20. We agree with the Calcutta Hi gh Court that the power of the
Settl ement Commission is relatable to waiver of partial or full amount of
i nterest only under the Act.

21. W may notice that after the decision was rendered in the instant case,
the same Division Bench in Tanu Heal thcareltd. vs. ‘Union of India: 2007
(207) E.L.T. 641 (Bom) observed : -

" 6. We had an occasion to refer to the Comerce
Mnistry Crcular dated 22nd May, 2003 in another matter
whi ch cane before us yesterday i.e. Wit Petition

NO. 6238 of 2006 with Wit Petition NO 6242 of 2006 on

the Appellate side in the case of Rexford El ectronics &
Controls Ltd. v . the Union of India & others. W noted
that the apart fromthe Comrerce Mnistry circular, as

far as the bond given by the party is concerned, there is a
Judgnent of the Calcutta Hi gh Court in the case of
Conmi ssi oner of Customs (Port) v. Settlement

Conmi ssi on, Custons and Central Excise, reported in

2005 (179) E.L.T. 386 (Cal.). The H gh Court has held
that paynent of interest under the bond is a contractua
obligation and the Settlenent Comm ssion has no power

to grant imunity to interest covered by such bonds."
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22. A special leave petition filed thereagainst, being SLP (C) No. 3159 of
2007 has been dism ssed by this Court by an order dated 12th March, 2007.

23. W are, therefore, of the opinion that the there is no infirmty in the
i mpugned j udgnent .

24, Appel | ant havi ng evaded from paynent of duty was bound to pay the
sanme and furthernore was bound to pay interest in terns of the bond

executed by it. The Settlenent Comm ssion, therefore, could not have given
any direction for deduction in regard thereto. As the Settlenent

Conmi ssion, did not have any jurisdiction to waive the anpunt of interest
payabl e under the bond, we do not see that any jurisdictional error has been
conmtted by it in directing the paynent of the said anbunt which is

ot herwi se payabl e. In any event the appellant is not prejudiced thereby as
irrespective of such direction, the appellant was bound to pay the interest
payabl e under the bond.

25. For the reasons abovenentioned, there is no nerit in this appeal
which is dismssed accordingly.” Counsel fee Rs. 10, 000/-.




