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ACT:
Madhya  Pradesh General Sales Tax Act, 1958--Lease of
forest area-Tinber extracted fromleased area--If |iable to
sal es-t ax.

HEADNOTE:

Under s. 2(g) of the Madhya Pradesh General Sales Tax
Act the term’'goods’ neans all kinds of novable property and
includes all growing crops, trees, plants and things at-
tached to. or formng part of the | and which are agreed to
be severed before sale or under the contract of sale. Under
el. (n) 'Sale neans any transfer of property in goods for
cash or deferred paynent. C ause (0) defines 'sale price’ as
the anount payabl e by a dealer as val uable consideration for
the sale of goods and under cl. (t) “turnover’ neans the
aggregate of the anpunt of sale price received and receiva-
ble by a dealer.

The respondent MIlls entered into a |lease wth the
Forest Departnent of the State for the cutting of banboo and
salai wood fromthe | eased forest area in the State. The
| ease deed provided that the | essee shall ~pay a minimm
royalty every year whether there was cutting of tinber /or
not, the |l essee could construct roads, railways etc. for the
purposes of business; should pay the price fixed for the
wood renoved fromthe | eased area; should keep a,n account
of all wood cut and renobved and that the rights and privi-
| eges of the | essees shall extend only to banboos and  sala
wood within the | eased area.

The appel | ant (Forest Department) which was a registered
deal er under Sates Tax Act denanded front the respondent,
(also a registered dealer) sales tax in respect O tinber
extracted fromthe | eased area. Wen the respondent repudi-
ated the Departnent’s claimit paid the tax and proceeded to
recover the tax under the revenue recovery pr oceedi ngs
under s. 82 of the Indian Forests Act.

Allowing the respondent’s wit petition under Art. 226 of
the Constitution the High Court held that the State Govern-
nment and its Forest Departnments were not a '"dealer’ wthin
the meaning of the sales tax |aw and as such were not enti-
tled to recover the amount fromthe respondent. Ther eupon




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 11

the definition of the dealer under the Act was altered to
undo the effect of the H gh Court’s decision

In appeal to this Court the appellant contended that
though apparently the transaction was a lease, in reality
the | ease was no nore than a sinple sale of standing tinber,
coupled with a licence to enter and do certain things on
another’s land and the transaction in essence was a sale of
goods within the neaning of the Act.
Al'l owi ng the appeal to this Court.

HELD: Coing by the definition of 'sale of goods’ under

s.2(7) of the Sale of Goods Act and s. 2(g) of the Sal es Tax

Act standing tinmber is ’'novable property’ if under the
contract it is to be severed. But the severence nust take
pl ace when the timber still vests in the contracting party.
[ 158D

In the instant case there was sale of banboo and sala
wood wunder the contract and, in the contenplation of the
parties “they were to be cut and severed pursuant to the
contract itself.

Raj a -~ Bahadur Kamakshya Narain Singh (1943) 11 1.T.R
513; Badri Prasad [1969] 2 S-C-R 380 hel d inapplicable.

150

1. (a) Despite’its description, the deed conferred in
truth and ‘substance a right to cut and carry tinmber of
specified /'species. Till the tress were cut, they renmained
the property of the appellant. Once the trees were severed,
the property passed. Royalty is a euphemismfor the price
of the tinber. [157D

(b) Fromthe terms of the lease it was clear that for a
price fixed, banmboo and salai wood were permtted to be
renoved by the respondent fromthe forest of the appellant.
Possession of the |and qua | and was not given and there was
a provision that the rights of the |lessess shall extend only
to bamboos and wood within the | eased area and nothing
therein shall in any way be deermed to authorise the |essees
to interfere with the working of the forest area of other
contractors of the forest (I ands. [ 157A- B]

(2) The anmending bill, whereby the liability was being de
novo fastened, was enacted into |law after the judgnent of
the High Court. Read with s. 82 of the Indian Forests " Act,
the ampunt was being recovered as if it were |l and  revenue.
This process deprived the respondent of his right to chal -
lenge the qualification of the tax. The respondent should
be enabled to prove his case that the sum-clai ned was rmuch
hi gher than could be legitinmately ~recovered.

[ 1598B]

[ The case was remanded for consideration of the quantum
of tax that the Forest Departnment was legally liable to pay
as a dealer, to the Sal es Tax Departnent. Once the tax is
settled the paynent by the respondent will follow]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 49 of 1972.
Appeal fromthe Judgnent and Order dated 24th Decenber,
1970 of the Madhya Pradesh Hi gh Court in Mc. Petition No.
474/ 68.
Ram Panjwani, H S. Parihar and 1. N. Shroff for the Appel-
| ants.
B. Sen, (Ms.) Leila Seth, T.M Sen, Praveen Kumar and
O. P Khanan for Respondent.
The Judgrment of the Court was delivered by--
KRI SHNA | YER, J. The State of Madhya Pradesh, bl essed
wi th abundant forest wealth, whose exploitation, for reasons
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best known to that governnent, was left in part to the
private sector, viz., the respondent, Oient Paper MIlls,
which is the appellant in this appeal by certificate. The
subject matter of this litigation, however, is the conpeten-
cy to collect sales tax fromthe respondent for the banmboo
and sal ai wood extracted by it, under a transaction relating
to sonme governnent forests in Vindhya Pradesh which, on
"states reorganisation’ in 1956, becanme part of Mdhya
Pradesh. The transaction itself was dressed up as a |ease-
deed executed by the then State of Vindhya Pradesh on August
4, 1956 in favour of Orient Paper MIlls, the respondent
herein. At that time no sales tax could be |evied under the
law fromthe forest departnent of the appellant State or the
respondent mlls. However, on April 1, 1959 the M P. GCener-
al Sales Tax Act, 1958, (hereinafter referred to acronym -
cally as MP.GS.T. Act) cane into force. On the footing
that the Forest Department was a dealer it got itself regis-
tered as such, under the sales tax |aw, on Novenber 3, 1962.
The respondent, of course, is a registered dealer under
the  same | aw. Subsequently, the Chief Conservator of For-
ests, representing the appellant, demanded of the respondent
that it pay sales-tax on the tinber extracted under the

"l ease deed’ ; whereupon the claimwas repudiated by the
respondent. ~ | n _consequence,
151

the appellant proceeded to. levy the sum representing the
sal es-tax on the value of thetinber cut and renoved as per
the terns of the contract, resorting to revenue recovery
proceedi ngs ‘aut hori sed by Sec. 82 of the Indian Forest Act.
Ther eupon t he respondent noved the High Court for the issu-
ance of a wit under Art. 226 of the  Constitution of
I ndia against the State. to forbear from collecting sales
tax illegally. Holding that the State Government and its
Forest Departnment were not dealers w,thin the sense of the
sales tax law, the wit petition was allowed, notw thstand-
ing the adverse findings against the petition-respondent on
sone other vital points.

The State has challenged this finding in the  appea
before wus. The validity of the attenpted exaction s the
gut issue in these proceedings, although the centre of
gravity on this forensic stage has shifted fromthe question
of the forest departnent being a dealer to whether the
transaction styled ’'lease’ does at all involve sale of
goods. From'no dealer, no sales tax’ to 'no sale no sales
tax’ is the shift in the epicentre of the argument caused by
an amendnent to the sales tax statute | egislated after and
on account of the very judgment under appeal. Suffice it /to
say for the present, no sale, no sales tax is a legal tru-
ism

It may be nentioned right here that the respondent
before us is not directly liable to pay "sales tax, even
assuming that the 'l ease deed involves sale of goods. The
forest department of government is admittedly a registered
dealer for the relevant period, and it is clainmed by the
appel lant State that it was |iable qua dealer to pay tax on
sales of tinber, and by virtue of s. 64-A of the Sale of
Goods Act such suns, which became leviable only after the
agreenment was entered into in 1956, could be recovered from
the purchaser-respondent. It is virtually admtted in this
appeal, as stated earlier, that both parties are registered
dealers under the relevant sales tax Act. Nor is it in
di spute that if the appellant forest departnment were |iable
to pay sales tax for the sales of tinmber which were alleged
to have taken place, the respondent, in turn, would be
liable to nake good that sumin view of the plain provision
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in s. 64A of the Sale of Goods Act. But to attract that
provision there has to be sale of goods. Ws there any sale
of wood wunder the |ease deed ? That is the core of the
| egal quarrel agitated before us.

W may straight proceed to consider the questions
canvassed before the H gh Court since both sides have had to
chall enge one or other of the findings. W nmay borrow the
fornmulation of the four points set out in the judgnent of
the Hi gh Court.

"(i) The transaction is not a sale of goods
and no sales tax is payable in respect of
banboos and sal ai wood extracted thereunder by
the petitioner.

(ii) No sales tax is payable under the termns
of the | ease deed dated August 4, 1956 and,
t herefore, such tax cannot be recovered.

(iii) Neither the State Governnment nor the
Forest Department of that Governnent is or
could be a dealer and for this reason also no
sal es tax is payable or recoverable.

152

(iv) The sales tax, even if payable, is not
recover abl e as arrears of |and revenue,
particularly when the revenue recovery
certificate was issued by the Di vi si ona
Forest Officer."

The time is set true for stating the decisive statutory
changes which occurred after the H gh Court ruled against
the State, calculated to undo the disability discovered by
that pronouncenment. This devel opment deserves attention as
the sole point on which the State lost inthe H gh Court,
viz. that the Forest Departnent is not doing business,
ceases to have rel evance today on-account of the amendnent
to the Madhya Pradesh. Ceneral Sales Tax Act by the MPGST
(Amendrent and Validation) Act 13 of 1971. The definition
of "dealer’ and other rel ated provisions were touched up and
redefined in such manner that the finding /on point No. 3
formulated by the High Court was effectively nullified.
I ndeed, the legislation is a sequel to the decision and has
squarely wundone the inpedinment in the way of the State
collecting sales tax fromthe respondent.” So |long as that
| aw hol ds good the State’ s clai mcannot be bowed out. O
course, Sri B. Sen, for the respondent, desired to chall enge
the vires of the Anmending Act but the Presidential Proclama-
tion during the Energency, suspending the ~operation of
Art. 14, handcuffs the respondent fromseeking to strike
down this legislation. When the Presidential Proclamation,
sterilising Art. 14, lapses then it may be tine enough to
assail’ this law. So far as this appeal is concerned, Art.
14 is under eclipse and the ground of chall enge unavail abl e.
The anendatory provisions nust therefore be held inpregna-
ble, on this score, and we proceed on that | footing. I'ts
post-Enmergency validity will be decided, if ‘attacked,  at
that time, since we |eave that aspect untouched. To~ abbre-
viate the discussion, thanks to Act 13 of 1971, the Forest
Departnment of the State shall be deened to be dealer. If it
is a dealer, the levy of sales-tax fromit is legal and the
controversy on this score is silenced.

The neat of the matter is the judicial determnation of
the true character of the transaction of 'lease’ from the
angle of the MPGST Act and the Sale of Goods Act whose
conbined operation is pressed into service for naking the
tax exigible fromthe Forest Departnment and, in turn, from
the respondent mlls. It is the part of judicial prudence
to decide an issue arising under a specific statute by
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confining the focus to that' statutory conpass as far as
possi bl e. Diffusion into wider jurisprudential areas is-
fraught with unwitting conflict or confusion. W, there-
fore, warn ourselves against venturing into the general |aw
of real property except for mnimal illunmnation thrown by
rulings cited. 1In a large sense, there are no absolutes in
| egal propositions and hunan problens and so, in the jura

cosnos of relativity, our observations here may not be good
currency beyond the factual -1egal boundaries of sales-tax
situations under a specific statute.

The major plea to bomb the tax demand havi ng been shot
down by retroactive |legislative mssiles, the respondent has
sought a manouvre to victory by reliance on the contention
covered by formulation no. 1 set out at the beginning.
Point 2 hinges on the result of point no. 1 and deserves no
separ at e di scussi on.

153

The ~High Court’s holding on these twin points is in
favour  of ~the respondent on the basic subm ssion of non-
exigibility of tax on the score that the transactions in
guestion are not sales at all and the paynents not price of
goods at all but nere royalty under a | ease.

A short |egal survey will take us to an easy solution of
this issue. Section 64A of the Sale of Goods Act enables the
seller, under  certain circunstances, to recover, as sale
price, any sales tax which the vendor has had to pay. So,
if in the present case, the Forest Departnment of the State
is liable to pay sales tax onthe banboo. and sal ai wood cut
and renmoved by the respondent, the claimto recover it from
the buyer is good under the said s.64A. The next |ogica
series of questions-are whether the Forest Departnent is
liable to sales tax on the tinber covered by dem se ? Can
the tinmber sO extracted and the royalty paid at the rates
stipulated be called goods and sale price respectively
under Sec. 2(0) of the MPGST Act ? Can the Ilevies made by
the Forest Departnent become its turnover of @ sales under
Sec. 2(t) ? Does renoval (of tinber by the l'essee constitute
sal e of goods under s. 2(n) of the MPGST Act or s. 64A of
the Sale of Goods Act ?

The ignition point which sets in notion the chain reac-
tion is the character of the transaction whereby banboo
etc. are cut and renoved and noney paid, neasured by the
wei ght of the tinber extracted. |If it is a sale the tax is
| eviable from the Forest Departnent and the ~amount, in
turn, recoverable fromthe | essee--and vice versa.

We rnust set out parts of the 'lease deed” so that its

basi ¢ structure and essential nature may be decoded. [Is /it
really a lease of forest or is it a sale of certain tinber
with ancilliary licences ? No. doubt, the /deed 'styles
itself a lease. But it is argued that a soi /disant | |ease
may well be a nere contract of sale of goods. Theoreti cal -
ly, this is perfectly possible inlaw, as in literature:

"What’'s in a name ? that which we call a rose/By any  other
nane woul d snell as sweet’!

But what is there in the docunent to detract. from  the
prima facie validity of the label ? Here the clarity of the
reasoni ng lies in the correct approach to t he
guestion--which is not so much whether the contract is one
of | ease but whether it works out a sale of goods under the
two concerned statutes.

Sal es tax is payable by a deal er. The Forest Departnent,
by force of the statutory anmendnent, is adnittedly a deal er
Such tax is conputed on the turnover as defined in s. 2(t)
of the MPGST Act, which reads:

"2. In this Act, wunless there is
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anyt hi ng r epugnant in the subj ect or
cont ext, - -

X X X
X

(t) ’turnover’ used in relation to any
peri od neans the aggregate of the ampount of
sale prices received and receivable by a
dealer in respect of any sale or supply or
di stri bu-

154
tion of goods made during that period, whether
or not the whole or any portion of such
turnover is liable to tax but after deducting
the anmount, if any refunded by the dealer to a
purchaser, in respect of any goods purchased
and returned by the purchaser wthin the
prescri bed period."
The essential ingredients of turnover are thus ’'sale of
goods’~ and 'sale prices’.  The latter concept has received
definitional expression in s.2(0) and the former in s.2(n).
They may be read here:

"(o) ’'sale price’ nmeans the anmount
payabl'e to a deal er as valuable consideration
for the sale of any goods, less any sum
al | oned as cash discount accordi ng to’
ordinary trade practice but including any sum
charged for anything done by the dealer in
respect of the goods at the time or before
delivery thereof other ‘than the cost of
freight or del i very or the cost of
installation when such cost is Separately
charged and the expression 'purchase price
shal | be construed accordingly.

(n) ’'Sale’ with all its grammatica
variations~ and cognate expressions neans any
transfer. of ~property in goods for cash or
deferred paynment or for ot her val uabl e
consi deration and includes’ a /transfer of
property in goods involved in the supply or
di stribution of goods by a society or club or
any associationto its menbers, but does not
i nclude a nortgage, hypot hecation charge or
pl edge, and the word ’purchase’ shall be
construed accordingly;"

For all these words to apply, the pivotal factor is 'goods’
whi ch is defined in substantially simlar nmanner in/  both
the Sale of Goods Act and in s. 2(g) of the MPGST Act ' which
| atter reads:

"2 (g) "goods" nmeans all Kkinds of
novabl e property ot her than actionable clains,
newspapers, stocks, shares;  securities or

CGovernment stanmps and includes all naterials,
articles and commoditi es whet her ‘or not to be
used in the construction, fitting out ,

i nprovenent or repair of novable or_ i movabl e
property; and al so includes all grow ng crops,
grass, trees, plants and things attached to,
or forming part of the Iland which are agreed
to be severed before sale or wunder the
contract or sale;"

The key expressions which unlock the mystique of turn-
over-curesale of goods are the last inclusive linb of the
clause 'also includes .... trees which are agreed to be
severed under the contract of sale’. The crunch issue thus
is whether the self-styled |ease deed is in substance a
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contract of sale of tinber.

The true inport of the docunent nmay be gathered fromits
terns, not fromrulings on other docunents. There is a
serious limtation on the service of case lawin this area.
It depends firstly on the actual issue in each case and the
angle of vision adopted and secondly on the clauses, pur-
poses and surroundi ng circunstances of each tran-

155
sacti on. Wiile, therefore, we nay cite sone rulings |later
we bear in nind the linmts of their use.

Shri Sen rightly stressed the inportance of the deliber-
ate description of the deed as a | ease. He drew our atten-
tion, wth enphasis, to annual paynments of royalty, not
price. Royalty has a slight fedual flavour with a tell-
tale demse relish, if we nay say so, while price is a
nmercantil e concept smacki ng of comrercial relations.

By the deed, the forest |ands of the | essor are ' hereby

dem sed’: There are frequent references to the ’Ieased
area’ .. The period of the lease is stated to be a long 20
years, later substituted by 30 years. There is also refer-

ence to discharge of lease, royalties, conmpensation and
ot her noni es, suggestive of a demi se rather than of a sale.
The provision for payment of a mininumroyalty runs in these
terms:
[ m5

"Provided that the m nimumroyalty payabl e by t he
| essees to the State CGovernment during the first year of
this Ilease shall not be lessthan 1.5 |akhs of rupees and

for the next and subsequent years, shall, during the term of
this demse, be notless than two~ |akhs of rupees per
annum "

Whet her there is cutting of tinber or not, Shri Sen argues,
the mnimumroyalty has to be paid, thus showing that the
provision for paynent is sonetimes de-linked from the ex-
ploitation of the forest-or the value of the tinber cut.

Consi derabl e reliance was placed for taking the document
out of the category of nmere sale of goods, 'on clause 5 of
the Deed, which reads:

"The l'essees shall with’' the previous
perm ssion in witing of the State Governnent
be at liberty to make dams, cross streans, cut
canal s, make water-course irrigation ~works,
construct roads, railways and tramways and do
any other works useful or necessary for the
pur poses of the business connected with these
presents in or upon the | eased area provided
that they are in accordance with the plan
approved by the State Government and al so with
the like approval to w den or/ deepen any
exi sting creeks or channels of waterways for
the purposes of the said business and al
timbers required for the above purposes shal
be allowed half royalty rates in the case  of
tinmbers of reserved species and free in case
of tinmbers of unreserved species by the State
Government . "

There is also provision for renewal of the | ease deed which
savours, again, of a transaction of real property since
renewal s cannot obtain for sales.

The face value of these features tends to fix the trans-

action as a lease but, lift the veil and feel the reality
behind, Shri Shroff urged us, only to discover that the
lease is no nore than a sinple sale of goods, viz., of

banboo and salai wood. He disnmissed tags and | abels as of
the | east consequence when the heart of the matter turned on
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the crucial terns of the docunent which were, in his subm s-
sion, loudly

156
obtrusive of the 'sal e-of-goods’ character of the transac-
tion. O course, if in essence there is a sale of goods

covered by the deed, we have to locate the taxing event
which occurs when the title to the goods is transferred.

The description of the docunent as a |ease ’'deed', the
reference to royalty, the right to construction of buildings
etc., cannot hanper a contrary conclusion if there are
| um nous characterstics of a 'sale of goods’, in what is but

a |l ease deed in name. Fromthis angle Shri Shroff has high-
lighted certain principal provisions in the deed. There is
no doubt, he says, that if one scans the docunent closely,
one finds that possession of the land is not given; which
nmeans that parties have slurred over the dem se part of it
notw t hst andi ng ~the dubious expressions used. VWhat is
aut horised under the deed is the ’'exclusive liberty to
enter ~ upon'the leased area to fell, cut or extract banboos
and- sal ai- wood and to renmove, store and utilise the sane for
nmeeting the full requirements of the Paper MII. This reads
nore |ike a sale of standing tinmber coupled with a 1licence
to enter and do certain things on another’s |and.

Counsel ‘al so enphasi sed that an insightful understanding
of cl. 2(g) of ‘the deed would bring out the price fixed for
the goods sold viz., 'a fiat rate of Rs. 6/- per ton on air
dry banboo and Rs. 2/- per ton-on air dry sal ai -wood ce
actually extracted and removed fromthe | eased area on the
wei ghnent at ‘t he wei ghbridge of the said Paper MIIl and in
case of export at the weighbridge or weighbridges to be
installed at suitable places by the | essees, in which case
the royalty shall be Rs. 7/8/0 (rupees 'seven and eight
annas) and Rs. 2/8/0 (rupees two and annas eight) per ton of

air dry banmboo and sal ai wood respectively. 'In this context
supportive strength was sought to be drawn from cl. 2(h)
whi ch reads:

“(h). (The | essees shall 'keep an account
of all banboos and salai wood cut and - renpved
in the manner as nay nmutually be settled and
such account shah be open to inspection by the
Forest Oficer authorised in this _behalf by
the Divisional Oficer concerned.”

Shri  Shroff went to the extent of saying
that the real nature of the transaction was
di sclosed in the deed itself in clause 2(k):

"(k) The lessees in conducting their
operation on the | eased area shall not in any
way interfere with the surface of |and save

and in so far as may  be ~‘necessary in
connection wth and for the purposes of this
licence."

Cl ause 4 bears on its bosom in hi s

submi ssion, the inprint of a ‘contract for
sal e of goods and it may be read:

"4, "Wthout prejudice to the provisions
of this lease, the rights, liberties and
privil eges of t he | essees her ei nbef ore
mentioned shall extend only to banboos and
salai wood within the | eased area and not hing
herein shall in any way be deenmed to authorise
the lessees to interfere with the working of
the forest areas within the | eased area or the
rights, liberties, privil eges of ot her
contractors of the said forest lands."

157
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We are considerably inpressed with this analysis. The
upshot of the whole transaction is that, for a price fixed,
banboos and salai wood are permitted to be renoved from the
forest of the appellant by the respondent. For the exercise
of the right under this contract, certain necessary |licences
are conceded. It is made perfectly plain that the posses-
sion of the land qua land is not given, and there is a
fool -proof provision that the rights of the '| essees’ shal
extend only to banmboos and salai woods within the |[eased

area and nothing herein shall in any way be deenmed to autho-
rise the lessees to interfere with the working of the forest
area .... of other contractors of the said forest |ands.

Can there be a lease without exclusive, possession of the
lands ? Can there be a lease to A of |ands when the only
right is to cut certain species of tinmber above a certain
hei ght and according to. stipulated conditions ? Can there
be a lease of lands where simlar right to cut tinmber from
the same |and co-exist in other contractors ? There are
nere circunmstances than these, but we need not be exhaus-
tive, especially when we agree with the conclusion reached
by the Hi gh Court.

We are satisfied that despite its description, the deed

confers in “truth and substance a right to cut and carry
timber of specified species. Till the trees are cut, they
remain the property of the owner, nanely the appellant.
Once the trees are severed, the property passes. The

"Royalty’ is a feudalistic euphemismfor the '"price’ of the
timber. We may al so observe that the question before us is
not so nuch as to what nonencl ature would aptly describe the
deed but as to whether the deed results.in sale of trees
after they are cut. The answer to that question, as
woul d . appear fromthe above, has to be in the affirmative.

Now to a brief reference to two out of ' several cases
cited at the Bar.

Sri Sen relied heavily upon Raja Bahadur Kamakshya
Narain Singh(1l). That was a case under the Income-Tax |aw.
The assessee there received | arge paynents by way of royal -
ty under various mining [eases. The |eases purported to be
for 999 years and related to the coal-nmning rights set CQut
in the Schedule to the |ease. The lessees were to pay a
sum by way of salam or prem um and an annual sumas royalty
conputed at a certain rate per ton on the amount of coa

rai sed and coke manufactured. It was contended on behal f of
the assessee that the suns received as salam and royalty
did not «constitute ’'incone’ but ~were  capital receipts,

representing the price of the mnerals renobved. There was
al so a provision for mininumroyalty which was pressed into
service by the party. The Judicial Commttee held that the
royalty payable under the | ease was not the price of the
actual coal extracted but represented conpensation @ which
the |lessees paid to the |lessor for that species of occupa-

tion which the contract allowed and it was ‘therefore ’in-
cone’ from other sources’ within the nmeaning of the rel evant
I ncome-tax Act. We nust point that the legal —setting in
which a question is considered colours the ratio of  the
case. The Judicial Conmittee was considering an issue
arising under the |Income Tax Act and, interpreting the

clauses of a deed with particular ternms, to ascertain wheth-
er the payments nade thereunder fell within the nmeaning of
"incone’ understood in its broadest connotation

[1943] 11 .T.R 513.

158

in England and in India. Construing, as we do, a specia
statute and a differently worded deed and the signification
of the words used therein we are unable to draw any legiti-
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mate instructional inferences froma decision contextually
different, concerned with a different branch of Ilaw, and
dealing with different issues although with seeming resem
bl ances in superficial respects.

Anot her decision which, perhaps, has some helpfu
reasoning, is by this Court in Badri Prasad(l). W need not
discuss the details of that case except to point out that
it has been recognised, in that ruling, that trees which are
to be severed before sale or under the contract of sale are
"goods’ for the purposes of the Sales of Goods Act. On the
facts of that case, property in the cut tinber could pass to
the plaintiff under the contract at the earliest when the
trees were felled but before that happened the trees had

vested in the state under an agrarian reform neasure. The
crutches of case law are not al ways necessary in Court.
Wiile direct light on the Ilegal situation present

before us i's not available fromBadri Prasad, or ’'Kamakshya
Narain Singh, (supra) there is not the slightest doubt that
goi ng-by the definition of 'sale of goods’ under 8. 2(7) of
the Sal e of Goods Act and of s.2(g) of the MPGST Act, stand-
ing tinber is 'novable property’ if under the contract of
sale they are to be severed. But the severance nmust take
pl ace when the tinmber still vests in the contracting party.
Utimately,” the case before us has to. be decided on
the facts /andthe | aw which formthe backdrop to the deci-

si on. We have already held that the crucial fact to be
found before we can designate the transaction as 'sale of
goods’ is to scan and see whether the 'l ease deed really
deals with sale of tinber. ~W are clear that there is sale
of banmboo and sal ai wood under the contract and, in the
contenpl ation of the parties they are to be cut and severed,
pursuant to the contract itself.” It follows that the find-

ing of the High Court on this point is correct.

The appeal deserves to be allowed on account of the
statutory anendment. The Madhya Pradesh Legislature had
taken great care and responded with pronpt attention to dea
with a situation where considerable revenue would be lost to
it on account of inadequate expression of its intendnent in
the MPGST Act. A diligent and considered ‘anendnment has
fulfilled the legislative purpose. Had the State |ost  the
appeal before Us on another point, that is as to whether
royalty was 'price for sale of goods’,--the whole anmendatory
effort woul d have been an exercise in futility or a'legisla-
tive brutum ful men. In view of our finding that there is a
"sal e of goods’ under the contract, the State is entitled to
succeed.

Counsel for the respondent, when we briefly indicated
our mnd, and even otherw se by way of ([ abundant cauti on,
rightly urged that his client had a good case for reduction
of the quantum of tax even if sales tax was payable by the
Forest Departnent which could be shift-

(1) [1969] 2 S.C. R 380.
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ed to the respondent by virtue of s.64A of the Sale of CGoods
Act. He prayed for an opportunity to establish that he  was
being called wupon to foot a larger bill than was legally
t enabl e. We regard this a reasonabl e request and, indeed,
Shri  Shroff, for the State, has very rightly agreed wth
this prayer of the respondent. For one thing, the anending
Bill whereby the liability was being de novo fastened was
enacted into |law after the judgnment of the Hi gh Court. Read
with s.82 of the Indian Forests Act, the ampbunt was being
recovered as if it were land revenue. This process deprived
the respondent of his right to challenge the quantification
of the tax. It is fair--and the State agrees to be
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fair--that the respondent should be enabled to prove his
case that the sumclainmed was much higher than could be
legitimately recovered. Shri B. Sen brought to our notice
that the rate of tax on sales to a registered dealer, if the
commodity was to be consumed within the State, in view of
Section 8 of Madhya Pradesh General Sales Tax Act for manu-
facturing purposes was |less than the general rates. The
appel lant, on the other hand was seeking to recover at
the higher rate. Mreover, even the |esser rate varied over
the years from1%to 2% and on to 3 % Thus the arithmetics
of the case had also to be gone into before the actual sum
due from the Forest Department to the Sal es Tax Departnent
was fixed. More could not be exacted fromthe respondent.

These reasons persuade us to allow the appeal and remand
the case for consideration of the quantumof tax that the
State, in the Forest Departnent, was legally liable to pay
as a dealer, to the Sales Tax Departnent.

Shri~Shroff took up a point that when the Forest Depart-
nent nade ~a demand on the respondent and required him to
furni sh a declaration necessary to reduce the rate of tax,
the latter ignoredthe request. This, according to him had
an inpact on the eventual liability. W do not propose to
investigate this aspect at the present stage but |eave it
to be raised by the State before the H gh Court.

In this view, we allow the appeal and remand the case
for disposal’ after recordinga finding on the Ilimted
i ssue/issues above indicated: W may nention that although
the H gh Court has not properly adjudicated upon the recov-
erability of the Sales Tax as and by way of arrears of |and
revenue, it is not necessary to go into the matter afresh
especially because once the tax anbunt is settled, the
paynment by the respondent will follow  However, we are not
upsetting the finding of the Hi gh Court inthis behalf in
the present case.

The appeal is allowed and remanded, to be disposed of in

the light of the directions given above. Parties will bear
their costs throughout.

P.B.R Appea
al | oned.
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