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C. A Nos. 5805 /106 @SLP(C) Nos.11356-11357 of 2002.
B.P. SINGH, J.

Perm ssion to file SLP granted.

Speci al Leave granted.

In this batch of appeals the sole question which falls for
consideration is whether the appellants hereinare entitled to maintain
an application for special |eave before this Court inpugning the
judgrment and order of the High Court which affirnmed the findings of
the Reference Court under Section 18 of the Land Acquisition Act in
appeal s preferred by the Special Land Acquisition O ficer the
respondent herein. The appellants contend that the Hi gh Court ought
to have, even in the appeals preferred by the Special Land Acquisition
O ficer, awarded interest on sol ati um payabl e under Section 23 (2) of
the Land Acquisition Act. The respondent on the other hand,
contends that the appeals had been preferred before the H gh Court by
the Special Land Acquisition Oficer in which the appellants herein
were the respondents. The appeals preferred by the Special Land
Acqui sition O ficer having been dismssed by the Hi gh Court, the
appel | ants cannot be said to be parties aggrieved by the judgnment and
order of the Hi gh Court. Before the H gh Court they had not even
prayed for grant of interest on solatiumand, therefore, they cannot be
permitted to nove this Court by way of special |eave claimng such
relief. It is not disputed by themthat if really such a clai mwas made
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either before the Collector or before the Reference Court dealing with
the matter under Section 18 of the Land Acquisition Act, having

regard to the law as now settled by a decision of this Court, interest on
sol ati um was bound to be granted to the appellants.

The few facts which are relevant for the disposal of these

appeal s are as foll ows: -

Five Notifications under Section 4 of the Land Acquisition Act,

1894 (hereinafter referred to as the "Act) was published for

acqui sition of lands situated in Village Vekara District Mehsana,
Gujarat. The appellants are the | and-owners of the | ands sought to be
acquired by the aforesaid Notifications. The Special Land Acquisition
O ficer offered conpensation @Rs. 24,000/- per hec. (Rs.2.40 per sq.
ntr.) for irrigated | ands and Rs. 16,000 per. hec. (Rs.1.60 per sq. ntr.)
for non-irrigated | ands. The appellants clained a reference under
Section 18 of the Act and demanded conpensati on @Rs. 30 per sg.

nr.. By its judgnment and order of April 20, 2000 the Reference

Court under Section 18 of the Land Acquisition Act determ ned the

mar ket 'value of thelands of the appellants @Rs.22 per sq. ntr.
However, 'it-did not award interest on the anmounts payabl e under
Section 23 (1A) and Section 23(2) of ‘the Land Acquisition Act,

nanely, on the ampunt payabl e by way of additional anpbunt and
solatium The Reference Court follow ng the judgnment of this Court

in Prem Nat h Kapoor "& Anr. Vs. National Fertilizers Corporation of
India Ltd. & Ors. (1996) 2 SCC 71 held that no interest was payable

in respect of anpunts envi saged by Section 23 (1A) and 23 (2) of the
Act .

Aggrieved by the judgnent and order of the Reference Court

enhanci ng the conpensati on payable to the appel 'ants, the Specia

Land Acquisition Oficer preferred First Appeal Nos. 1320 to 1395 of
2001 before the H gh Court of Qujarat at Ahnedabad which cane to

be di sposed of by the judgnent and order of the High Court dated
Septenber 19, 2001. The Hi gh Court found no reason to interfere

with the determ nation of conmpensation by the Reference Court and
accordi ngly di sm ssed the appeals.

The instant special |eave petitions have been filed by the

claimants contending that the H gh Court ought to have awarded

i nterest on the amounts payabl e under Section 23(1A) and 23(2) of the
Act. It is their case that the interest payable on these anounts nust be
i ncorporated in the decree of the Court even if no prayer is made for it
because the Act obliges the Collector to pay such interest on-the

amount determ ned by the Collector or the Court. For awarding such
interest no exercise of judicial discretionis called for. Only an
arithmetical exercise has to be undertaken to calculate the interest
payabl e. They, therefore, submit that the Hi gh Court ought to have
passed an order awarding interest to the appellants on the anpbunts
payabl e under Section 23 (1A) and 23 (2) of the Act even if no forma
claimwas nmade before it by the claimnt.

To appreciate the subm ssion of the appellants it is necessary to
notice a few other facts.

The question as to whether interest is payable on the additiona

anmount payabl e under Section 23 (1A) and on sol ati um under Section

23 (2) of the Act cane up for consideration before this Court in Union
of India Vs. Shri Ram Mehar and Ors. (1973) 1 SCC 109. This Court
held that "market value" is only one of the conmponents to be reckoned
with in the determ nati on of the anpbunt of conpensation. Solatium
did not formpart of the "market value" of the land. Thus the word
"conpensation” in Section 23 (1) of the Act consists of the "nmarket

val ue" of the land and the solatiumwhich is the consideration for the
conmpul sory nature of the acquisition. Following the principle laid
down in Ram Mehar, a two Judge Bench of this Court in Periyar and

Par eekanni Rubbers Ltd. Vs. State of Kerala (1991) 4 SCC 195
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affirmed the viewthat the claimant is entitled to interest on sol ati um
under the Act.

However, in Mr Fazeelath Hussain and Ors. Vs. Specia

Deputy Col | ector, Land Acquisition, Hyderabad (1995) 3 SCC 208, a

three Judge Bench of this Court held that solatiumis not a part of the
award and hence interest is not claimble thereon. The sane view

was reiterated in Prem Nath Kapoor (supra) and |later in Yadavrao P

Pat hade (D) by Lrs.& O's. Vs. State of Maharashtra (1996) 2 SCC

570 the sane was reiterated by a three Judge Bench of this Court.

On account of the conflict of decisions of this Court of co-equa
benches the matter was ultimately referred to a |arger bench of five
Judges and the matter has since been settled by a decision of this
Court rendered by a Bench consisting of five Judges in Sunder Vs.
Union of India (2001) 7 SCC 211. The judgnment of the Suprene

Court was delivered on Septenber 19, 2001.

It is a co-incidence that the inpugned comon judgnent of the

H gh Court in the instant case was al so pronounced on Septenber 19,
2001, the sane day on which judgrment of the |arger Bench of the
Supreme Court in Sunder’s case was pronounced hol ding that interest
was payabl e on the anmount envi saged by Section 23 (1A) as well as
23 (2) of the Act.

Counsel for the respondents contend that there is no reason why

the appel l ants shoul d be pernmitted to make a claimbefore this Court
whi ch they had not nade before the H gh Court. . Their claimfor grant
of interest on these anpunts was negatived by the Reference Court
relying upon the earlier judgment of this Court in Prem Nath

Kapoor’'s case. The appellants did not appeal against that part of the
order of the Reference Court and, therefore, they have given up their
right to claiminterest on the additional anpunt and the sol atium
payabl e under Section 23 of the Act.

The appel l ants on the other hand, contend that at the tinme when
the reference under Section 18 was deci ded by the Court, the
judgrment in Prem Nath Kapoor held the field and, therefore, in the
teeth of that judgnent of the Supreme Court it was not considered

advi sabl e to appeal against that part of the order. ~Even so, they could
have made such a clai mbefore the Hi gh Court when the appeal

preferred by the Special Land Acquisition Oficer was being heard by
it. Unfortunately, even till then the judgment of the Supreme Court in
Sunder’s case had not been pronounced. It is only accidental that the
i mpugned common judgnent and order of the High Court and the
judgrment in Sunder’s case were pronounced on the same day and,
therefore, it was only after the disposal of the appeals by the High
Court that the appellants could, on the strength of the decision in
Sunder’s case, claiminterest on these ampunts. It is for this reason
that they have invoked the special jurisdiction of this Court under
Article 136 of the Constitution of |ndia.

The appel l ants heavily relied on the observations made in Shree

Vijay Cotton & Ol MIIls Ltd. Vs. State of Gujarat (1991) 1 SCC 262.
That was a case where Governnment took possession of certain |ands
under an arrangenent with the owners on Novenber 19, 1949. It

rai sed structure on the aforesaid land but did not give land in
exchange to the owners thereof. On February 1, 1955 a Notification
under Section 6 (1) of the Act was issued declaring that the |and was
needed for public purpose. The Collector awarded Rs.5075.44 as
conpensation. The |and-owner asked for a reference under Section

18 of the Act. The Court decided the reference under Section 18 and
found that the clainmant was entitled to conpensation on the basis of
mar ket val ue of the land on the date of Notification under Section 6 of
the Act. It accordingly awarded conpensation @Rs.3 per sq. yard
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as also solatium @15 per cent and interest @6 per cent from

February 1, 1955. The award of the Court was chall enged by the

State which preferred an appeal before the High Court. The High

Court held that the relevant date for determ ning the conpensation
based on determining the market value of the | and was the date of the
Notification under Section 4 (1) of the Act and since no such
Notification was issued it was not possible to deternm ne the anpunt of
conpensati on payabl e under the Act. The claimants cane to this

Court after obtaining certificate fromthe Hi gh Court and finally this
Court allowed the appeal and remanded the matter to the H gh Court

hol ding that the Notification under Section 6 of the Act be treated as a
conposite Notification under Section 4(1) and Section 6 (1) of the Act
and, therefore, the Court could lawfully award the nmarket val ue of the
land on that day. The Hi gh Court thereafter accepted the appea
preferred by the State and reduced the price of acquired |and from

Rs.3 per sq. yard to Rs.1.35 per sq. yard, however rejecting the claim
of the claimant to interest from Novenber 19, 1949 instead of

February 1, 1955. The claimants therefore, preferred an appeal in

whi ch t he af oresai dj udgnent was render ed.

This Court noticed that the State had filed an appeal before the

H gh Court against the award of conpensation @Rs.3 per sq. yard

but the appellant/claimant did not file any appeal against that part of
the award whi ch went against it and restricted the anpunt of interest
fromFebruary 1, 1955 instead of Novenber 19, 1949. The appell ant

filed cross objections but they were di snissed as barred by tine. The
H gh Court on interpretation of Section 23(1), 26, 27 and 28

concluded that the interest payable to the claimants has to be a part of
the award \ 026 decree alongwith the conpensation anpbunt and as such is
subject to rules of procedure and limtation. Thus, the cross

obj ections of the claimnts having been rejected as tine barred, it
could not claiminterest in appeal preferred by State. The H gh Court
al so found that the relief was barred by reason of the principle of res-
j udi cat a.

After noticing the findings of the H gh Court this Court held

that on a reference under Section(18 of the Act the parties go to tria
primarily for the determ nation of market value of ‘the land. So far as
award of interest is concerned, it .is never an issue between the parties.
Once, the conditions under Section 28 or Section 34 of the Act are
satisfied the award of interest is consequential and automatic. This
Court went on to observe: -

"The Hi gh Court while appreciating the point in issue
did not consider the mandatory provisions of Section
34 of the Act. The said section specifically provides
that when the amount of conpensation is not paid on

or before taking possession of the |and the Collector
shall pay interest at 6 per cent per annum fromthe
dat e of taking over possession. The paynment of
interest is not dependent on any claimby the person
whose | and has been acquired. There can be no
controversy or any lis between the parties regarding
payment of interest. VWhen once the provision of
Section 34 are attracted it is obligatory for the
Collector to pay the interest. If he fails to do so the
sane can be claimed fromthe court in proceedings
under Section 18 of the Act or even fromthe appellate
court/courts thereafter”.

This Court al so observed: -
"There is inherent evidence in the wordi ng of Sections

28 and 34 to show that the framers of the Act intended to
assure the payment of interest to the person whose | and
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was acquired and it was not the intention to subject the
sai d paynment to procedural hazards. Section 34 |ays

down that "the Collector shall pay the anpbunt awarded

with interest at 6 per cent per annum 005.." The |egislative
mandate is clear. It is a directive to the collector to pay
the interest in a given circunstance. Section 34 nowhere
says that the interest ambunt is to be included in the
awar d- decree as prepared under Section 23(1) read with
Section 26 of the Act. Similarly Section 28 provides "the
award of the court may direct that the Collector shall pay
interest". Here also the award under Section 23(1) read
with Section 26 has been kept distinct fromthe paynent

of interest under the section. The interest to be paid
under Section 34 and al so under Section 28 is of different
character than the conpensation anount under Section

23(1) of the Act. \hereas the interest, if payable under
the Act, can be claimed at any stage of the proceedi ngs
under the Act, the ampunt of conpensation under Section
23(1) which is an award-decree under Section 26, is

subj ect to the rules of Procedure and Limtation. The

rul es of procedure are hand-nai den of justice. The
procedural hassle cannot comein the way of substantive
rights of citizens under the Act.

We do not, 'therefore, agree with the reasoni ng and
the findings reached by the High Court. ~ W are of the
opinion that it was not necessary for the appellant-
claimant to have fil ed separate appeal/cross-objections
bef ore the Hi gh Court for the purposes of claimng
interest under Section 28 or Section 34 of the Act. He
could claimthe interest in the State appeal. The fact, that
he filed cross-objections which were disnissed as tine
barred, is wholly irrelevant”.

Lear ned counsel appearing on behal f of the respondents
submitted that in ternms of the judgnent in Shree Vijay Cotton even if
the claimants had right to claiminterest at any stage, they ought to
have nade such a claimbefore the Hgh Court at any tine before the
di sposal of the appeals. Though, it was not necessary to make such a
claimin any particular form and neither the rules of procedure nor the
rigors of limtation inhibited the right of the claimnts to claim
interest, the |least that was expected of themwas to nmake a claimin
sone formor the other, which they have failed to do. In such a case
it woul d not be appropriate for this Court to exerciseits discretion
under Article 136 of the Constitution of Indiato grant relief to the
appel | ant s.

Havi ng regard to the subm ssions urged on behal f of the
respondents we could have remtted the nmatter to the High Court to
give an opportunity to the claimants to make a claimof interest before
the Hi gh Court. That however, would only be a formality because
having regard to the law |l aid down in Sunder, the Hi gh Court i's bound
to award the interest on the additional anpbunt payabl e underSecti on
23(1A) and sol ati um payabl e under Section 23 (2) of the Act.
Moreover, grant of interest on these ampunts is consequential and
automatic and involves only arithnetical calculation and not
application of judicial mnd or exercise of judicial discretion. It is no
doubt true that the appellants ought to have made such a cl aimbefore
the H gh Court, even in the appeals preferred by the State. But in
fairness to the appellants it nust be conceded that during the
pendency of the appeals before the Hi gh Court the law as laid down in
Prem Nat h Kapoor held the field and, therefore, it would have been
futile for themto claiminterest. The clainmants could have filed such
an application before the Hi gh Court if the judgnent in Sunder was
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pronounced when the appeals were pending before the H gh Court.
Unfortunately, they could not do so because the judgnent in Sunder

and the inpugned judgnment in the appeals preferred by the State

before the Hi gh Court were pronounced on the sane day. Having

regard to these facts, peculiar to this case, we are persuaded to all ow
the appeals preferred by the appellants as a special case in the interest
of justice. Accordingly, we hold that the appellants are entitled to

i nterest on the ampbunts payable to them under Section 23 (1A) and
Section 23 (2) of the Land Acquisition Act. W direct the Collector to
calcul ate the interest payable and pay the same to the appellants

wi t hout further delay. These appeals are accordingly allowed. No
order as to costs.




