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ACT:

I ndian Penal Code: Sections 201, 218, 304 and 330--
Death in police /custody--To be seriously viewed by the
Court.

HEADNOTE:
Three police personnel were charged with of fences aris-
ing out of the death of one RambDhiraj Tiwari in_ police

custody. Rafiuddin Khan (accused No. 1) was the Sub' |nspec-
tor of Police Station Kure Bhar, Shansher Ali (accused No.
2) was a Beat Constable, and Gauri Shankar Sharma (accused
No. 3) was the Head Mharrir.

The prosecution version was that Al directed A2 'and two
police chowkidars, to apprehend Ram Dhiraj, deceased, who
was a suspect in a dacoity case. Pursuant thereto, Ram
Dhiraj was arrested fromhis residence on 19.10.1971 at
about 11.00 a.m and brought to the police station. The
prosecuti on case agai nst Al was that he was responsible for
havi ng beaten the suspect RambDhiraj in the presence of two
ot her constabl es, whose identity was not established, which
resulted in as many as 28 injuries to which he ultimtely
succunbed. It was also alleged that Al had demanded a bribe
of Rs.2000 to desist fromnmeeting out third degree punish-
ment to the suspect. The case against A3 was that he delib-
erately and wlfully posted false entries in the GCenera
Diary to help Al.

The defence version on the other hand was “that the
deceased was arrested on 20.10.1971 by A2 and his conpani ons
from near a culvert in the village and he was beaten up by
them as he resisted arrest.

The Trial Court accepted the prosecution version -and
convicted Al under section 304 (Part 11) section 330, sec-
tions 201 and 218/ 34 and 161, |PC, and under section 5(1)(d)
read with section 5(2) of the Prevention of Corruption Act,
1947. Accused No. 2 was acquitted of all charges. Accused
No. 3 was convicted under sections 201 and 218, |PC.

The High Court, however, accepted the defence version
that Al was not at the police station on 19.10.1971 till
7.30 p.m The High Court found that the three prosecution
Wi t nesses were not eye witnesses
29
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to the incident and hence their story about beating in the
police station and the demand of bribe could not be accept-
ed. The Hi gh Court accepted the evidence of DW 1, Jaswant
Singh, Station Oficer, Machilishahr Police Station, who
clainred to have come to Kure Bhar Police Station on
19.10.1971 for investigation of another offence. According
to DW1, Al was not at the police station till about 7.30
p. m

Wil e dismissing the appeal filed by accused No. 3, and
allowing the State appeal against the acquittal of accused
No. 1, and restoring his conviction recorded by the tria
court by setting aside his acquittal by the H gh Court, this
Court,

HELD: (1) Both the courts have recorded a concurrent
finding of fact that the deceased was arrested on 19.10.1971
at about 11.00 a.m fromhis village Khajapur. That neans
that the entry in the general diary that the deceased was
arrested on 20.10. 1971 and was brought to the police station
later can be brushed aside as false. The need to nmake a
fal se entry speaks for itself. [36E-F]

(2) It is true that PW5 and PW8 were the brother-in-
law of the deceased-and PW 10 hi s nei ghbour, but that by
itself, wthout anything nore, was not sufficient to doubt
their tastinony which receives corroboration from nedica
evidence. Unless there are sound grounds to reject their
evidence it would not be proper to brush aside their evi-
dence on the specious plea that they are interested w tness-
es. [37F-@F

(3) It is difficult to understand how the | earned Judge
coul d persuade hinself to accept the evidence of DW1 on the
specious plea that if he did not tell the truth he ran the
ri sk of losing his job. The H gh Court should have realised
that cases are not unknown where police officers have ' given
i naccurate accounts to secure-a conviction or to help out a
col l eague froma tight situation of his creation. [41B]

(4) The Hi gh Court should have realised that it is
generally difficult in cases of deaths in police custody to
secure evidence agai nst the policenen responsible for re-
sorting to third degree nethods since they are in charge of
police station records which they do not find difficult to
mani pul ate as in this case. It is only in a few cases, -such
as the present one, that sone direct evidence is available:
[41F- G

(5) After carefully considering the reasons given by the
H gh Court for setting aside the conviction of A, this
Court is satisfied beyond any nmanner of doubt that the Hi gh
Court had conpletely m sdi-

31
rected itself and hence interference by this Court /under
Article 136 of the Constitution, was justified. [42A- B

(6) The offence is of a serious nature aggravated by the
fact that it was commtted by a person who is supposed to
protect the citizens and not m suse his uniformand authori -
ty to brutally assault persons in his custody. Death _in
police custody nmust be seriously viewed for otherwi se we
will help take a stride in the direction of police raj. It
must be curbed with a heavy hand. The puni shnment should be
such as woul d deter others fromindul ging i n such behavi our
There can be no roomfor |eniency. This Court does not think
it would be justified in reducing the punishnent inposed by
the trial court. [42D E
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JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 111
and 477 of 1979.

From the Judgnent and Order dated 19.4.1978 of the
Al | ahabad Hi gh Court in Crimnminal Appeal No. 661 of 1975.

N.P. Mdha and B.D. Sharma for the Appellant in Cl. A
No. 111 of 1979.

Prithvi Raj, Prashant Choudhary and D. Bhandari for the
Respondent in Crl. A No. 111 of 1979 and Appellant in Crl.
A. No. 477 of 1979.

M Qarmaruddin and Ms. M Qamaruddin for the Respondent
in Cl. A No. 477 of 1979.

The Judgrment of the Court was delivered by

AHVADI, J. In Crimnal Case No. 3 of 1975, three persons
were put wup for trial before the Ilearned Special Judge,
Sul tanpur (U.P.). The case arose out of the death of one Ram
Dhiraj Tiwari in-police custody. Accused No. 1 Rafiuddin
Khan (Respondent-in Crim nal Appeal No. 477 of 1979) was the
Sub- I nspector ~ of Police Station Kure Bhar in District Sul-
tanpur at all material tines during the conmmission of the
crime. Accused No. 2 Shamsher Ali (since acquitted) was
posted at the said police station as Beat Constable No. 3.
Hi s conpani on Accused No. 3 (Appellant in Criminal Appea
No. 111 of 1979) was the Head Mharrir of the said police
station. Crinme No. 71 of 1971 under Section 395, [|PC was
regi stered at the said police station on 25.5. 1971 concern-
ing a dacoity committed at Village Khara within
32
the jurisdiction of the said police station. In that connec-
tion one Jagdanba was arrested on 20.9.1971. During interro-
gation by Al the said suspect is alleged to -have nade.a
confessional statenment involving RamDhiraj Tiwari. On the
basis of this information A 1 directed A2 and Ram Jas (PW 6)
and Harakh, both police chowkidars, to apprehend Ram Dhir aj
and produce himbefore him Pursuant thereto A2 and his
conpani ons apprehended Ram Dhiraj from his residence in
village Khajapur on 19.10.1971 at about 11.00 a.m / in the
presence of his nmother Kamaraji (PW?7), sister’s husband Ram
Niranjan Msra (PW8) and | abourer Jiyalal (PW9). After his
arrest Ram Dhiraj was brought to police station Kure Bhar at
about 4.00 p.m on the sane day and handed over to Al. PW 8
and Ram Baran Dubey (PW10) are stated to have followed  him
to the police station. It is alleged that soon charge of AL,
he was given a severe beating with |athi and dandas by Al
and two constabl es, whose identity is not established, with
a viewto extracting a confessional statenent fromhim Wen
PW 8 and PW10 tried to intervene., Al demandeda sum of
Rs.2000 fromthemto refrain fromill-treating Ram Dhiraj.
Thereupon PW8 went to Village Pure Neel kanth three mles
away to fetch Bindeshwari Prasad Shukla (PW5) the husband
of RamDbDhiraj’s eider sister. On the arrival of PW5 at the
police station, Al is alleged to have repeated his demand of
Rs. 2000. Since the bribe was not paid Al and his two conpan-
ions renewed the torture with vengeance which lasted till
about 9 or 10 p.m As a result of the nerciless beating Ram
Dhiraj was badly injured. It is alleged that the fact that
he was apprehended fromhis village and was brought to the
police station on 19.10.1971 was not entered in the genera
diary register but a false entry was posted in the said
general diary register regarding his arrest on the next day
i.e. 20.10.1971, at about 6.00 a.m fromnear a culvert in
village Hanna-Harora by A2 and his two chowkidars. The
def ence version was that as he tried to resist arrest A2 and
his two conpanions beat himup as a result of which he
sustained the injuries in question. Another entry was nade




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 11

in the sanme general diary on the same day purporting to
transfer RambDhiraj to police station Sadar for admission to
the District Jail. General Diary Entry No. 14 was nmade to
show that Ram Dhiraj was sent from Sardar police station at
about 12.15 noon for admission to the District Jail as he
had sustained injuries. It, however, transpired |later that
Ram Dhiraj died at about 4.00 p.m on the sane day while he
was being taken to the residence of one of the Magistrates
at Sultanput for remand. On his denise his dead body was
taken to Kotwali Sultanpur where an entry No. 30 regarding
his death was nmade in the general diary at about 4.20 p.m
On 21.10.1971 an inquest

33

was made on the dead body and thereafter the dead body was
sent for post nmortem exanmination. PW1 Dr. Mtra perforned
the autopsy and found as many as 28 ante-norteminjuries on
the body of the deceased.

The prosecution case agai nst Al was that he was respon-
sible for 'having beaten the suspect Ram bDhiraj in the conpa-
ny of two others which resulted in as many as 28 injuries to
which he ultimately succunbed. 1t was also alleged that he
had demanded a bribe of Rs.2000 to desist from neting out
third degree punishnment to the suspect. He was, therefore,
charged under Section 304, 330, 201, 218/ 34, |I.P.C., while
his conpanion A3 'was charged under Section 201 and 218,
I.P.C. Al the three accused persons -denied the charges
| evel | ed agai nst themand clainmed to be tried. They however
did not deny the fact that Ram Dhiraj died in police custo-
dy. The case set up by A1 was that he was away from the
police station between 5.00 p.m and 7.30 p.m, on
19.10. 1971 and, therefore, the allegation that he had tor-
tured RambDhiraj is fabricated and whol Iy false. A2 adnmitted
the fact that RamDhiraj was arrested outside his' village
house at Khajapur on 19.10.1971 and was brought 'to the
police station Kure Bhar on the sane day at about 4.00 p.m
He, however, denied having caused any injury to him during
arrest. A3 denied the prosecution allegation that he had
deliberately and wilfully posted fal se entries in the Gener-
al Diary to help A 1.

The |earned Special Judge before whomthe accused were
tried cane to the conclusion that the deceased was arrested
fromhis residence on 19.10.1971 as all eged by the prosecu-
tion and not fromnear the culvert of village Hanna-Harora
on 20.10.1971; that no beating was given to himat the tine
of his arrest and that he was beaten in police station Kure
Bhar where he was taken on 19.10.1971 itself after his
arrest by Al and two other constables who could not be
identified. He also found that the fact that he was brought
to the police station on 19.10.1971 was deliberately /sup-
pressed and A3 omtted to performhis duty by not posting an
entry in that behalf in the General Diary and instead post-
ing a false entry No. 10 (Exh. Ka 13) on the next day,
20.10.1971. He also found that a false entry was posted in
the diary to show that he was sent to Sadar police station
where he died before adm ssion to jail. Lastly he found that
A2 had counter-signed the general diary entry No. 10 wi thout
knowing the contents thereof. On facts found proved, the
trial court convicted Al under Section 304 (Part [I1) and
sentenced himto suffer Rigorous Inprisonment for 7 years,
under Section 330 and sentenced him to suffer Rigorous
| mpri sonnment for 3 years, under Section 201 and 218/34 and
161 1. P.C. and
34
under Section 5(1)(d) read with Section 5(2) of the Preven-
tion of Corruption Act, 1947 and sentenced himto Ri gorous
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| mprisonnment for 2 years on each count--all substantive
sentences to run concurrently. A2 was acquitted of all the
charges levelled against him A3 was, however, convicted
under Sections 201 and 218 |.P.C. and was ordered to suffer
Ri gorous |Inprisonnent for 2 years on each count. The sub-
stantive sentences were ordered to run concurrently. Both
the convicted accused preferred Crimnal Appeal No. 661 of
1975 in the H gh Court. The State did not question the
acquittal of A2. The Hi gh Court accepted the defence version
that A1 was not at the police station on 19.10.1971 till
7.30 p.m as proved through DW and DW2 and, therefore, the
prosecution version was unacceptable. It also found that the
three prosecution witnesses PW, PW and PW10 were not eye
wi tnesses to the incident and hence their story about beat-
ing in the police station and the denand of bribe cannot be
accepted. It lastly held that A 1 could not be held respon-
sible for the om ssion to post an entry in the general diary
about the arrival of the deceased to the police station at
4.00 p.m as he hinself had returned to the police station
at 7.30 p.m On-this line of reasoning the Hgh Court al-
lowed Al's appeal and set aside the conviction on al
counts. The H gh Court, however, maintained the conviction
of A3 but reduced the sentence to Rigorous Inprisonnent for
6 nont hs.

Crimnal Appeal No. 111 of 1979 is preferred by A3
guestioning his conviction while Crimnal Appeal No. 477 of
1979 is preferred by the State questioning the acquittal of
Al. As both these appeals arise out of the sane judgnent. W
think it would be convenient to dispose them of by this
conmon j udgnent .

The fact that RambDhiraj died of injuries received by
him after his arrest and while he was in police custody is
not seriously disputed. The prosecution version is that he
was beaten in the police station on 19.10.1971 by Al and his
two conpanions after he was arrested fromhis residence and
brought to the police station. The defence version on the
other hand is that the deceased was arrested on 20.10.1971
by A2 and his two conpanions fromnear a culvert in village
Hanna- Harora and he was beaten up by themas he resisted
arrest. O course A2 has denied this in his -statenent re-
corded under Section 313 of the Criminal Procedure Code. Be
that as it may, both the prosecution as well as the defence
versi on suggest that the deceased had received a beating at
the hands of the police after his arrest. The evidence  of
PW, Dr. Msra shows that the deceased had received as~ many
as 28 injuries. by sone blunt weapon or weapons which re-
sulted in his death due to
35
shock and haenorrhage on the afternoon of 20.10.197 1.  The
trial court has come to a firmconclusion that these in-
juries were caused to the deceased in the police  station
after his arrest. The High Court also opines that the
"nunmber of injuries speaks that nost probably he had not
received those injuries only during arrest and that he was
subj ected to severe assault sonetinme after his arrest”. Even
this halting.. finding recorded by the Hi gh Court shows that
both the courts felt that the deceased was seriously beaten
while in police custody. The fact that RamDhiraj died a
hom cidal death is, therefore, rightly not contested before
us.

Having regard to the rival versions, the crucial ques-
tion which nust be answered is regarding the date, tine and
place of arrest. It is not in dispute that an offence of
dacoity at village Khera was registered at Police Station
Kure Bhar on 25.5.1971. One Jagdanba was arrested in that
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connection on 20.9.1971. Al was investigating that crine. In
the course of interrogation by Al, Jagdanba is stated to
have reveal ed the nane of Ram Dhiraj as his acconplice. The
evi dence of PW6 Chowkidar RamJas is that Al had directed
A2 to arrest Ram Dhiraj and produce himbefore him A2, PW6
and Chowki dar Harakh then went to fetch RamDhiraj. In the
absence of any specific information, the first place to
visit to locate the wanted man woul d be his residence. PW 6
al so deposed that the police party went in search of the
deceased to his village and apprehended himfrom near his
resi dence. However, the evidence of PW6 was chall enged on
the ground that he had in his statement before MM  Swarup

Executive Magistrate, affirnmed the defence of Al that the
deceased was apprehended fromnear a culvert in village
Har ma- Harora on 20.10.1971. The learned trial Judge nega-
tived this contention as the certified copy of the statenent
said to have been nmade to M M- Swarup in an enquiry under
Section 176 of the Code of Crimnal Procedure was inadm ssi-
ble in evidence since the said enquiry could not be equated
to a judicial proceedings and was, therefore, inadmssible
in evidence. He was of the view that the sane could not be
admitted in evidence under Section 90 of the Evidence Act.
In this view the proper course was to call for the origina

statenment, confront the witness with the contradictory part
and on proof use it as evidence to discredit the w tness. W
agree with the learned trial judge that the contents of a
certified copy of the statenent recorded under Section 176
of the Code woul d not be admi ssible in evidence unless the
contradiction is proved by putting it to the wtness in
cross-exam nation and the naker -has had an ~opportunity to
admt or deny it. In our viewit has to be proved |ike any
ot her previous state.neat. The trial judge also opined that
even if the statenment was adnis

36

sible wunder Section 90, Evidence Act that statenent per se
cannot efface his substantive evidence in court for the
sinple reason that at the time of recording of that state-
nent he was under the direct influence of Al his “superior

and was, therefore, not a free agent. The |learned tria

judge was, therefore, of the opinion that the contradiction
even if proved cannot militate against the truth of his
statenment. The High Court has endorsed the finding of the
trial court that as PW6 was a chowki dar under the adm nis-
trative control of Al he could be prevailed upon to support
the defence theory int, he inquiry under Section 176. The
H gh Court also held that the short signature of PW 7 as
"Jassi’ in the General Diary--Entry No. 10 nust ~have been
obtained by A3 to add sanctity to the defence version.. The
High Court finally stated that even if absolute reliance is
not placed on the evidence of PW6 in this behalf, his
evidence is duly corroborated by the evidence “of ' other
Wi tnesses, viz., PW7 Karanraji, PW8 Ram Niranjan Msra and
PW9 Jai Lal, the nother, brother-in-law and | abourer of the
deceased. These three w tnesses have al so deposed that the
deceased was arrested fromhis village Khajapur at about
11.00 a.m on 19.10.1971. The H gh Court has rightly ob-
served that barring mnor discripancies in their evidence as
to dress of menbers of the police party, presence of others,
etc., there is nothing brought out in their cross-exam na-
tion to discredit their evidence in this behalf. The prose-
cution also examned PW3 Baij Nath and PW4 Mewa Lal, who
have their shops near the culvert of village Hanna-Harora to
negative the defence version regarding the arrest of the
deceased fromthere. Therefore, both the courts have record-
ed a concurrent finding of fact that the deceased was ar-
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rested on 19.10.1971 at about 11.00 a.m from his village
Khaj apur. That neans that the entry in the general diary
that the deceased was arrested on 20.10.1971 and was brought
to the police station later can be brushed aside as fal se.
The need to nmake a false entry speaks for itself.

The next question is where, when and by whom were the
injuries inflicted on the deceased. The Hi gh Court observes
that the nedical evidence on record shows that the injuries
found on the person of the deceased were caused on the
evening of 19.10.1971. In fact according to the Hi gh Court
the medi cal evidence | ends credence to the prosecution case
that the deceased was arrested on 19.10.1971. The H gh Court
hol ds as under:

"After considering the injuries of the deceased | have not
the least doubt in ny nmndthat those injuries were not
caused to himduring arrest, and that he was beaten sone-

37

times after his arrest and before he was sent to jail from
police station Kure Bhar".

There is, therefore, no doubt that the Hi gh Court reached a
firmfinding that the arrest was nade on 19.10.1971 at about
11.00 a.m fromvillage Khajapur and the injuries noticed by
the nedical officer on the person of the deceased at the
time of the autopsy were- inflicted after his arrest and not
during the course of arrest.

Now it 1is not in dispute that A 1 was serving as the
Station Oficer of police station Kure  Bhar on t he
19/ 20.10.197 1. He was in charge of the investigation of the
dacoity case in which Jagdanba was arrested. It was he who
had interrogated Jagdanba and had secured “a confessiona
statemrent from him The information divulged by  Jagdanba
necessitated the arrest of the deceased. It is, therefore,
reasonable to infer that Al would interrogate the deceased
also. Since the arrest was made from village Khajapur, the
presence of PW7, PW8 and PW9 at the tinme of the arrest
cannot be doubted. PW8 and PW 10 deposed that they had
followed the deceased to the police station after 'his ar-
rest. PW 8, the brother-in-Ilaw of the deceased and PW 10
have deposed that after the deceased was taken to the police
station he was subjected to third degree treatnent by Al and
two policemen whom they have not identified. Both have
stated on oath that A 1 and his two unidentified conpanions
beat the deceased with |athi and danda to extract a confes-
sion fromhimand when they entreated A 1 not to beat the
deceased, he demanded Rs.2000 fromthem PW8 then went to
village Desarwa of Pure Nilkanth to fetch PW5, the  husband
of the eider sister of the deceased. On the arrival of PW 5
at the police station he too requested Al not to beat the
deceased but A reiterated his demand for Rs.2000. Wen the
witness expressed his inability to neet the denmand, Al
resuned the ill-treatnment to the deceased. It is true that
PW5 and PW8 were the brother-in-law of the deceased and PW
10 hi s nei ghbour but that by itself, wthout anything nore,
was not sufficient to doubt their testinony which receives
corroboration from medical evidence. W are, therefore,  of
the opinion that unless there are sound grounds to reject
their evidence it would not be proper to brush aside their
evidence on the specious plea that they are interested
Wi t nesses.

Even though the Hi gh Court canme to the conclusion that
the deceased was beaten after his arrest, the H gh Court
refused to place reliance on the direct testinony of these
three wtnesses insofar as the involverment of AL is con-
cerned. The first reason assigned is that since
38
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the village of PW5 is 11 or 12 niles from Khaj apur which in
turn is about 10 miles fromKure Bhar, it is not possible
that he could have reached the police station by about 4.30
p.m In the first place the exact time of arrival of de-
ceased to the police station is not known. Secondly when the
wi t nesses spoke about the time-factor they merely mentioned
the approxinate tinme and not the exact tinme of PW8' s depar-
ture and return to the police station with PW5. W are

therefore, of the opinion that the evidence of the prosecu-
tion witnesses cannot be thrown overboard on such an infirm
gr ound.

The High Court has al so cast doubts on the evidence of
PW5 on the ground that he told a deliberate lie that there
was no sentry at the police station to nake his entry in the
police station probable. This too appears to us to be a weak
reason for discarding his evidence. H s presence at the
police station is-established by the telegramthat he sent
to the superior police officers conplaining about the beat-
ing given to the deceased. W, therefore, do not think that
the Hgh Court was justified in refusing to act on his
evi dence on thi's ground.

In the application Ex. Ka-3 the name of A2 was nentioned
as one of the constable who was assisting Al in beating the
deceased to extract a confession fromhim However, in the
substantive evidence the witness did not nane A2 but nerely
stated that Al and two other constables ‘had beaten the
deceased. The High Cort, therefore, inferred that he had
wongly naned A2 as one of the assailants in Ex. Ka. 3 and
was, therefore, not a reliablewtness. But both in the
telegram and application Ex. Ka. 3 the name of Al is nmen-
tioned. The omission to nane A2 as one of the constables
i nvolved in the beating cannot absolve Al. W are, there-
fore, inclined to think that the H gh Court was not right in
refusing to act on the evidence of the witness on such
consi der ati on.

The High Court rejects the evidence of the three prose-
cution witnesses on the ground that the tel egram was sent by
PW 5 as late as 23.10. 1971. |In our opinion the H'gh / Court
failed to appreciate that 19th and 20th were lost in /trying
to secure the release of the deceased fromAl. After the
suspect died on the 20th the next day i.e., 21st was lost in
post nortem exam nati on and securing the dead body of the
deceased for funeral. H's evidence discloses that the dead
body was not delivered to himtill 4.30 p.m On that day  he
went to village Khajapur and broke the news of death to PW7
and other famly nmenbers. He has deposed that he sent the
telegramonly after he received threats fromA 1. The tria
court has discussed this aspect of

39
the case in detail and has rightly pointed out that it was a
difficult decision to take for PW5 as he may not ~ like to

incur the wath of Al. But when Al threatened him ‘he was
left wth no choice but to informhis superiors. The  High
Court, wth respect, has failed to properly appreciate —and
assess the situation. After all everyone thinks tw ce before
deciding to make so serious a conplaint against a police
officer. W do not think there was so serious a delay as to
throw out the evidence of the three wtnesses on that
gr ound.

PW 10's evidence has been rejected on a very flinsy.
ground. He is the neighbours of the deceased. He was at the
police station wupto 7.00 or 8.00 p.m and clainms to have
seen Al beating the deceased. His evidence is rejected on
the ground that he was interested in getting the policenen
puni shed because the deceased was beaten to death while in
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police custody. It is further stated that all others associ-
ated with himare keen to see that sonebody gets punished
for the assault on the deceased. W find it difficult to
conprehend why this witness would falsely involve AL if he
was not responsible for the injuries caused to the deceased.
The conduct of this witness is branded as unnatural because
he did not go to informPW?7 and others about the death of
the suspect. Since PW5 and PW8 were aware of the death.
There was no need for PW10 to informthe fanmly nmenbers of
the deceased as he would be justified in believing that PW5
and PW8 nust have informed them W are, therefore, of the
view that the H gh Court had rejected the evidence of PW 10
on thoroughly untenabl e grounds.

That brings us to the question whether the alibi set up
by Al can conme to his rescue. In this connection reliance is
placed on the evidence of DW1, Jaswant Singh, Station
O ficer, Machlishahr Police Station. He clains to have comne
to Kure Bhar on19.10.1971 for \investigation of an offence
under Section 363/366 |.P.C. of his police station. He wants
us to believe that he was at the Kure Bhar police station
from 5. 00 p.m to 9.30 p.m According to himAl was not at
the police station till about 7.30 p.m Reliance is placed
on the general diary entry dated 19.10.1971 to showthat A1
had left the police station at about 10.30 a.m for Tikar
and had returned/'to the police station at 7.30 a.m This
entry is proved through DW2. Now according to DW 1 even
though he had cone to Kure Bhar for investigation, he him
self remmined at the police station throughout and sent his
men with A'S. 1. (IlI') of Kure Bhar to Dilawar-Ka-Purwa for
investigation. He wants us to believe that he cane from his
police station to investigate a crine but kept sitting at
Kure Bhar police station throughout from5.00 p.m to 9.30
p.m |Is this natural conduct? The obvious reason for so
stating
40
is to discredit PW5, PW8 and PW 10 who have in unm staka-
ble terns stated that Al was at the police station 'and had
beaten the deceased. DW1l stand belied by the general /diary
entry made at his police station on 20.10.1971 to the effect
that on reaching Kure Bhar he took A.S.1. (Il1) ~of that
police station and went to village Dl awar-ka-Purwa for
investigation and returned to his police station at 4.00
p.m According to the said entry from Dilawar-ka-Purwa he
went to Sultanpur where he passed the night, left for Ram
nager next nmorning and returned to his police station via
Durgaganj. The learned trial judge dealt with this part of
the defence evi dence thus:

"It 1is also inprobable of belief that once station officer
Jaswant Singh had taken care to come to Kurebhar in order to
nake the investigation of the crinme of his police station
he had leisurely lingered on at PS Kurebhar and not - person-
ally proceeded to nmake the investigation of the said case"
The Jlearned trial judge observed that he appears to  have
cone forward to help a nenber of his own fraternity. The
| earned trial judge, therefore, cane to the conclusion

“I'f general diary entries Nos. 15 and 21 may have been
fal sely incorporated, where is the guarantee that the gener-
al diary entry No. 17 which falls in between these, may not
have been fal sely incorporated”.

The learned trial judge also felt that it was not possible
to believe that an inportant police officer like A1 would
spend the whole day from10.30 a.m to 7.30 p.m inquiring
about an application at Village Tiker

The learned judge in the High Court considers the ap-
proach of the learned trial judge unacceptabl e because:
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"Sub- I nspector Juswant Singh has stated that he hinmself had
stayed at Police Station Kurebhar and had sent other nenbers
of his party and an A S.I. of Police Station Kurebhar to
Di | awar - Ka- Purwa. The nmere fact that S.1. Jaswant Singh
happens to be a Sub-lInspector of Police is no ground to
reject his testimony. After all there should be some reason
for a police officer posted at police station Machlishahr at
Jaunpur to fal sely depose for defendi ng Rafi

41

Uddin Khan appellant. If S.1. Jaswant Singh's evidence is
di shelieved in the present case, he hinself incurs the risk
of losing his job"

This |ine of reasoning does not conmmend to us. W fai
to wunderstand how the | earned judge coul d persuade hinself
to accept the evidence of DW1 on the specious plea that if
he did not tell the truth he ran the risk of losing his job
The leaned trial judge gave sound reasons for disbelieving
the evidence of DW1 that he did not stir out of Kure Bhar
police station from5.00 ppm to 9.30 p.m The H gh Court
failed to appreciate that on realising that the condition of
the deceased had deteriorated, a false entry was made by A3
at the behest of Al to show that (i) the deceased was not
arrested on 19.10.1971 nor was he brought to the police
station Kure Bhar by about 4.00 p.m and (ii) that he was
actually arrested’ by A2 fromnear the culvert of village
Hanna-Harora on 20.10.71 and was given a beating before
actual arrest, a fact which is denied by A2 in his statenent
under Section 313 'of the Code. Thus the foundation for
absolving himself fromthe responsibility of' ‘having ill-
treated the deceased was |l aid. The trail court rightly holds
that there is no guarantee that entry 17 is accurate when
entries 15 and 21 are found to be false. Theentry . in the
case diary regarding crinme No. 28 of Machlishahr recorded by
A.S. 1. Bankey Bihari who had acconpanied DW1 clearly nmen-
tions that when they reached Kure Bhar they nmet the 'Thana
Adhi yakshakh (i.e. A 1) at about 5.00 p.m which negatives
the theory that Al had left the police station at 10.30 a.m
and had not returned till 7.30 p.m_ of 19.10. 1971, W thout
conming to grips with the circunstances pointed out by the
trial court for disbelieving DW1, the Hi gh Court _surpris-
ingly accepted his evidence as gospel truth only because he
ran the risk of losing his job. The H gh Court should -have
realised that cases are not unknown where police officer
have given inaccurate accounts to secure a conviction or to
hel p out a colleague froma tight situation of his creation
The Hi gh Court should al so have realised that it is general-
ly difficult in cases of deaths in police custody to secure
evi dence agai nst the policenmen responsible for resorting to
third degree nmethods since they are in charge  of police
station records which they do not find difficult to  nanipu-
late as in this case. It is only in a few cases, such as the
present one, that sone direct evidence is available. In our
vi ew the reasons assigned by the Hi gh Court are too weak to
stand judicial scrutiny.

W are aware that so far as A1 is concerned, we -are
called upon to interfere in an acquittal appeal. Since it is
said that an acquitta
42
reinforces the presunption of innocence we have carefully
consi dered the reasons given by the High Court for setting
aside the conviction of A 1. W are satisfied beyond any
manner of doubt that the Hi gh Court conpletely msdirected
itself. W have dealt with the facts at sone length to
justify our interference under Article 136 of the Constitu-
tion. Had we not been fully satisfied that gross injustice
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was done because the Hi gh Court nisdirected itself we would
not have interfered in exercise of our powers under Article
136 of the Constitution.

For the above reasons we dism ss Appeal No. 111 of 1979
preferred by A3 as we are satisfied that his conviction is
correctly recorded. W allow the State's appeal No. 477 of
1979 and restore the conviction of Al recorded by the tria
court by setting aside his acquittal by the High Court. On
the question of sentence a fervent appeal was made by his
counsel that having regard to the passage of time and the
changed circumnmstances Al should not be sent to jail and the
sentence of fine should suffice. W are unable to accede to
this request. The offence is of a serious nature aggravated
by the fact that it was commtted by a person who is sup-
posed to protect the citizens and not msuse his uniform and
authority to brutally assault themwhile in his custody.
Death in police custody must be seriously viewed for other-
wise we will help take a stridein the direction of police
raj. It /nmust be curbed with a heavy hand. The puni shnent
shoul d be such as would deter others fromindulging in such
behavi our. _There can be no roomfor l'eniency. W, therefore,
do not think we would be justified in reducing the punish-
ment inmposed by the trial court.

Al is on bail. Since the trial court’s order of his
convi ction and sentence is restored he will surrender to his
bail within a week’s tinme to serve his sentence
R S. S
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