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ORDER

Thi s appeal is against the judgnment of the Custons,
Excise & Gold (Control) Appellate Tribunal, New Del hi dated
6t h Cctober, 1998.

The question which arises for deternination is : whether
recei pt of advance and the incone accruing thereon has gone
towar ds depreciation of the sale price.

A conspectus of deci sions show that inclusion of notiona
interest in the assessable value or wholesale price will depend
on the facts of each case. 1In the present case, according to the
adj udi cating authority, the evidence indicated that the nmain
obj ect behind receiving advance fromthe custoners was not
security but collection of capital. In this connection, reliance
was pl aced on financial accounts, MS reports, pricing and
costing. The said material was put to the officers of the
conpany. The adjudicating authority found on evi dence that
the advances were invested and incone therefromby way of
interest, dividends etc. constituted additional flowback
(consideration) fromthe custoner to the assessee.” In this
connection, the adjudicating authority found that interest at 9%
was actually paid by the assessee to each of the custoners; that
the interest was shown as cost of production; that it was
charged to cost of production; that the said expense was
i ncurred under the head "Sal es" which inplicated "sal es
income” with "other income". On exam nation of the bal ance
sheet, profit & |l oss account and costing data, ‘the adjudicating
authority found that but for "other incone", assessee was
required to increase the prices to recover the cost of
manuf acture. The adjudicating authority further found that this
"ot her incone" accrued to the assessee in the course of sale.

The said authority found that the said "other income" formed
part of the prices. That, the difference in the interest paid to the
custoners and the interest earned on the advances received
fromthe customers constituted "additional consideration”

whi ch flowed back fromthe custoner to the assessee. The

adj udi cating authority further found difference between the
current assets and current liabilities in the final statenents
indicating utilization of advances to neet the working capita
requirenment. The adjudicating authority further found that the
paynment of interest to the custonmer was shown in the books as
cost of production whereas the incone received on depl oynment

of funds (advances) has been shown as incone from sal es and

ot her incone. The adjudicating authority found under st at emrent
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of assessabl e value on account of failure on the part of the
assessee to take into account the additional consideration
arising on account of difference in the rates of interest.

At the outset, we may point out that in this case the
Annual Reports of the assessee show the opening and cl osing
bal ance of the funds received under the caption "Custoners’
Advances". They show depl oynment of funds so received. The
i ncome accruing to the assessee was reflected in profit & | oss
accounts. For the year ending 31.3.1986 the outstanding
bal ance under the above head was Rs. 33.40 crore out of which
Rs. 28.90 crore was invested in various securities/deposits
| eaving a bal ance of Rs.4.42 crore [see Schedule 4]. The said
schedul e further indicates utilization of capital gains and
interest incone to reduce the liability under the said head.
That, the said schedule 4 indicated not only |iquidation of
liabilities under the head "customers advances" by utilization of
i ncome oninvestments from such advances, they al so indicated
fl owback of the benefits fromthe custonmers to the assessee.
Mor eover, the income from such investnments was shown under

the head "Sales & Other Incone".~ The said "Qher |ncome"
i ncluded interest on deposits, profit on sale of units and incone
fromunits [schedule 10]. Even the Report of the Directors

under the head "Fi nanci al- Reports” show that the profits of the
conpany have been based on inplication of Sales with O her

I ncones. For exanple, for the year 1985-86, Sales & O her

I ncomes were of Rs.49.20 crore (rounded to "0") out of which

I ncome from Sal es was Rs. 45.02 crore (rounded to "0")

whereas Rs.4.06 crore was on account of O her |ncone.

Therefore, according to the adjudicating authority, the tota

i ncomre (Sales & Oxher Incone) contributed to the profits which
had a direct inpact on pricing. According to the adjudicating
authority, the said "Qther Income" had contributed to the
pricing. That, but for the said "Other I'ncone", it was not
possi ble for the conpany to sell the notorcycles at a price

| ower than the unit cost of production. Lastly, the adjudicating
authority found on facts that since interest paid at 9% to the
custonmers was indicated as an expense, the incone on the
investnments fromthe advances was includible in the assessable
val ue. This aspect has al so not been consi dered by the tribunal

For the above reasons, we hold that the tribunal has
di sposed of the appeal before it in a nost perfunctory manner
wi thout going into any figures at all but by nerely on the
statenment nmade by counsel and on the basis of nmaterial which
appears to have been produced first tine before the tribunal
We, therefore, set aside the order of the tribunal and remand the
matter back to the tribunal. The tribunal will consider in detail
i f necessary, by taking the help of a Cost Accountant and after
| ooking into the accounts of the respondent whether or not the
advances or any part thereof have been used in the working
capi tal and whether or not the advances received by the
respondent and/or the interest earned thereon have been used in
the working capital and/or whether it has the effect of reducing
the price of the nmotorcycle. The tribunal to so decide on the
mat eri al whi ch was pl aced before the Conmi ssioner and not to
al l ow any additional docunments/materials to be filed before it.
None of our observations made herein shall bind the tribunal to
which this case is remtted.

W may clarify that in the event of tribunal comng to the
concl usion that additional consideration flowed back fromthe
consuner to the assessee then the value of the benefit shall be
ascertained by the tribunal with the assistance of a Cost
Account ant .
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The question of limtation is for the present |eft open to
be decided, if necessary, in the appeal which may be filed to
this Court fromthe order of the tribunal. The appeal stands
di sposed of accordingly.
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