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ACT:

M P. Sales Tax Act, 1958/ M P. (Deferment of paynent of
Tax) Rules, 1983. Section 12/Rule 13--Sales Tax--Eligibility
for exenption --Effect of Notification dated July 3, 1987.

HEADNOTE

In exercise of the powers conferred by section 12 of the
Madhya Pradesh General Sal es Tax Act, 1958 the State Govern-
ment issued a notification dated 23.10.1981 exenpting the
specified class of dealers who had set up industry in any of
the specified districts of Madhya Pradesh and had conmenced
production after 1st April, 1981 from paynment of tax  under
the said Act for a specified period subject to certain
restrictions and conditions. However, when the assesses
approached the Director of Industries for the certificate of
exenption, it was denied to themon the ground that the
industries run by themwere "traditional industries" which
were not eligible for exenption

The assesses went to the court and urged that the con-
cept of "traditional industries" was one unspecified in the
notification, and that the authorities had no  jurisdiction
to travel outside the terns of the notification and -inport
ext raneous considerations to deny the assesses an exenption
they were entitled to under the notification

The State on the other hand, relied on the provisions of
the MP. (Deferment of paynent of Tax) Rules, 1983. notified
on 1.9.83 (in particular, rule 13 thereof) and on certain
instructions that had been issued by the Governnent  on
12.1.1983 pertaining to the "grant of certificate of eligi-
bility to newindustrial units claimng exenption from or
def erment of paynment of sales tax".

The assessee’s claimfor exenption fromsales tax was
accepted by the Division Bench of the H gh Court in the case
of GS. Dhall & Flour MIIs and, following it, in the case
of Mohd. Isnmail. The Division Bench took the view that these
rules and instructions had no relevance to the claim for
exenption put forward under the notification of 23.10.1981
and that, in any event, the executive instructions could not
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override the provisions of the statutory notification
591

Subsequent to the decision of the Division Bench, the
State CGovernment issued a notification on 3.7.1987, intended
obviously to overcome the effect of the said decision

Subsequently, however, a Full Bench of the H gh Court,
in the case of Jagadanba | ndustries disapproved the view
taken by the Division Bench in G S. Dhall case. The Ful
Bench attached inportance to the rules and instructions
referred to above and relied considerably on his history of
the sales-tax levy in the State as furnishing proper and
necessary background in which the terms of the notification
of 23.10.1981 had to be read and interpreted.

The Full Bench, after considering the scheme and in-
structions of the Governnent, cane to the conclusion that
the scope of the exenption notification of 1981 was not
intended to be wider than that-of the concessions granted
earlier, “and that the 1981 notification was intended to
bring about only a change in the node of relief to the sane
categories ~of industries as were covered by the earlier
schenes.

The contention that "instructions” could not override
the effect of the statutory notification was repelled by the
Ful | Bench on the ground that the validity and effectiveness
of the instructions could be supported by reference to
Article 162 of the Constitution as filling up a lack of
guidelines in the notification

The Full Bench considered the 1983 instructions to be
conclusive on two grounds on the doctrine of = contenporanea
exposi tion and on the principle that executive instructions
could always be issued to supplenent statutory instrunents
so as to fill up areas on which the latter were silent.

The State, aggrieved by the judgment of the Division
Bench in the two cases, and the assessee by the judgnent of
the Full Bench in the other case, have filed the appeals and
Speci al Leave Petitions.

Before this Court the parties reiterated their / subm s-
sions in support of either of the two judgnents. ‘The nain
submi ssion on behalf of the State was that, since the 1981
notification did not set out the conditions on which, and
the procedure in accordance with which the Director of
Industries was to issue the eligibility ~certificate, the
earlier scheme of subsidy/loan and its procedure should be
read into the notification for this purpose. This contention
was contested by the assesses inter alia on the ground  that
the earlier schene and the exenption now
592
proposed were totally different in their object and scope.

Dismssing the appeals of the State, and allow ng the
appeal s preferred by the assesses, this Court while observ-
ing that the Division Bench |aid down the correct - law and
not the Full Bench

HELD: (1) The 1981 notification does not expressly, or
even by necessary inplication, exclude "traditional" indus-
tries fromits scope.

(2) Prima facie, the Director of Industries cannot
refuse the exenption on a consideration not specified in the
notification. Al the conditions for exenption have to be,
and are, set out in the notification itself and all that the
Director of Industries has to do is to satisfy hinself that
those conditions are fulfilled; he cannot travel beyond the
terms of the notification

(3) Even granting that the 1981 policy was to replace
the earlier subsidy/loan by an exenption, it does not neces-
sarily follow that the units intended to be covered by the
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new schenme were only those that were covered by the earlier
schene and that no wi der exenption was contenpl at ed.

(4) No factual foundation has been laid to establish the
hypot hesi s that the exenption conferred in 1981 was to be a
nmere extension or substitution of the benefits conferred
earlier.

(5) The notification does not authorise the Director of
Industries to say that, though the applicant fulfill the
terms of the notification. he will not grant the eligibility
certificate because, Under the previously preval ent schenes,
he could not issue an eligibility certificate to "tradition-
al industries". For granting a certificate that the appli-
cant is eligible for exenption under the notification, the
director has to look to the conditions set out in the noti-
fication and nowhere el se.

Changi ng definition of eligibility for exenption also
shows that there was no common or identical group of benefi-
ciaries intended under the various instructions or notifica-
tions 'and that each set of instructions or notification
i ssued fromtine to tinme defined only the categories exenpt-
ed from its purview and nothing else. The exenption |ist
under one was not neant to be carried over into another
Hans Gordon Dan v .H H Dave, [1969] 2 NCR 253. referred
to.

593

(7) The 1983 docunent is not a statutory
instrument--neither a notification nor a rule framed under
the statute.

(8) It is truethat the principle of  contenporanea
exposition is invoked where a statute is anbiguous but is
shown to have been clearly and consistently understood and
explained by the adm nistrators of thelawin a particular
manner. But. to apply the doctrine to w den the anbit of the
statutory |anguage woul d, however, virtually nean that the
State can determine the interpretation of a statute by its
ipsi dixit. That, certainly, is not, and cannot be the scope
of the doctrine. The doctrine can be applied to Ilimt the
State to its own narrower interpretation to favour of the
subject but not to claimits interpretation in its own
favour as concl usive.

Varghese v. 1. T.0, [1982] 1 SCR 629 and Doypack Sys-
tems P. Ltd. v. Union of India, [1988] 2 SCC 299, referred
to.

(9) Executive instructions can supplenent a statute or
cover areas to which the statute does not extend. But- they
cannot run contrary to statutory provisions or whittle down
their effect.

(10) There is nothing in the | anguage of the notifica-
tion to suggest that anything further is needed to -enable
the Director of Industries to grant the exenption. ~ Wthout
the guidelines, the requirenment for an exenption certificate
woul d not become an "enpty formality".

(11) If the statutory notification is construed as
permtting the State by rules or executive instructions to
prescribe other conditions for exenption, whether new or
based on past practice. it is |liable to be struck down on
the ground of inpernissible del egation of |egislative power
to the executive. This, certainly, they cannot do.

(12) The 3/7/87 notification cannot be treated as one
nmerely clarifying an anbiguity in the earlier one and hence
capabl e of being retrospectively; it enacts the rescission
of the earlier exenption and, hence, can operate only pro-
spectively. It cannot take away the exenption conferred by
the earlier notification.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2211 (NT)
of 1988 etc. etc.

From the Judgnent and Order dated 7.10.1986 of the
Madhya Pradesh High Court in MP. No. 1861 of 1983.
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Prithvi Raj, RB. Mshra, Uma Nath Singh, S. K Ganbhir
Vivek Ganbhir, Satish K Agnihotri, Ashok Singh and Ms.
V. D. Khanna for the Appellants.

Harish N. Salve, Ms. Lira Goswami and D.N. Msra for the
Respondent .

The Judgrment of the Court was delivered by

RANGANATHAN, J. The Civil Appeal and S.L.P. 12054/87 are
by the State of Madhya Pradesh (MP.). The respondents in
these two matters and the petitioners in the other five
Speci al - Leave Petitions are certain concerns in MP. assess-
able to sales tax (hereinafter conpendiously referred to as
the assesses’). Al these matters can be conveniently dis-
posed of by a comron judgnent as they raise a comopn issue.

The assesses’ claimfor exenption fromsales tax for
certain periods in question was accepted by the Hi gh Court
in the case of GS. Dhall & Flour MIls and, following it,
in the case of Mhd. Ismail (a case where the exenption
sought for was originally granted but subsequently revoked).
However, subsequently, a Full Bench of the H gh Court, in
the case of Jagadanba | ndustries, disapproved the view taken
by the Division Bench in the GS. Dhall & Flour MIIs case
and, follow ng the Full Bench, the wit petitions filed by
certain other assesses were dism ssed by the H gh Court. The
State is aggrieved by the judgnment in the first two cases
and the assesses by the Hi gh Court’s decision in the other
cases. Hence these appeals and special |eave petitions.

Bef ore dealing with the appeals on nmerits, an important
circunstance needs to be referredto, which is this: The
judgrment of the Full Bench in the case of Jagadanba I ndus-
tries was itself the subject matter of Special Leave  Peti -
tions in this Court but those petitions (S.L.P. Nos. 15688-
90/87) were dismissed, at the stage of admi ssion, on 9.2.
1988, with the observations: "W are in agreenent with the
views expressed by the H gh Court. The Special Leave Peti-
tions are dismssed". In viewof this, the State submts
that C A 22 11/87 should be allowed and that the -assesses’
S.L.Ps. should be dismissed in linmne. On the other ~hand,
counsel for the assesses seek to distinguish the Jagadanba
case by contending that this Court had refused | eave agai nst
the Full Bench judgnent on account of certain special facts
whi ch were considered sufficient to disentwi ne the assesses

in those
595
cases from claimng the exenption. They contend that, in

view of this and the fact that the GS. Dhall & Flour  Mlls
case is in appeal before we may grant |leave in the S.L.Ps.
and dispose of all the appeals on nerits. W accept this
pl ea and grant leave in the S.L.Ps. condoning a delay in the
filing of S.L.P. 12054/87. W shall, however, touch upon the
above aspect of the nmatter in the course of our judgnent.
The issue raised is, at first blush, a sinple one. S. 12
of the MP. Sales Tax Act (hereinafter referred to as ‘the
Act’) enables the State Governnment to grant exenption from
the levy of sales tax in certain circunstances. It says:
12. Saving: (1) The State GCovernnent rmay, by
notification, and subject to such restrictions and condi-
tions as may be specified therein, exenpt, whether prospec-
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tively or retrospectively, in whole or in part--

(i) any class of dealers or any goods or class of goods from
the paynment of tax under this Act for such period as may be
specified in the notification

(ii) any dealer or class of dealers fromany provision of
the Act for such period as may be specified in the notifica-
tion.

(2) Any notification issued under this section may be re-
sci nded before the expiry of the period for which it was to
have remained in force and on such rescission such notifica-
tion shall cease to be in force. A notification rescinding
an earlier notification shall have prospective effect.™

In exercise of this power, the State Governnment issued the
following notification on 23/26.10.1981 which it is neces-
sary to extract in full here along with its Annexure. It
reads:

"In exercise of the powers conferred by section 12 of
the Madhya Pradesh General Sales Tax Act, 1958 (No. 2 of
1959) the State Governnment hereby exenpts the class of
deal ers. 'specified in colum (1) of the Schedule below who
have set  up industry inany of the districts of Mudhya
Pradesh specified in the annexure to this notification and
have commenced production after 1st April, 1981, from pay-
ment of tax under the said Act for the period specified in
colum (2), subject to the restrictions and conditions
specified in columm (3) of the said schedul e:

596
Cl ass of dealers Peri od Restrictions and conditions
subj ect to which exenption
has been grant ed
1 2 3
1. deal ers who- - Two years The deal er specified in
(a) hold a certifi- from the colum (1) shall continue
cate of regis- dat e of to furnish the pres-
tration under The comence- cribed returns under the
M P. General Sales ment of M P. General Sal es Tax
Tax Act, 1958: production Act, 1958 and shall pro-
duce before the assessing
(b) are registered authority at the time of
smal | scal e i ndus- his assessnent a certifi-
trial units with cate issued by the Direc-
the I ndustries Dep- tor of Industries, Madhya
artment of CGovt. of Pradesh or any officer au-
M P., and thorised by himfor the
pur pose, certifying that
(c) have set up ind- such dealer is eligible to
ustry in any of the claimthe exenption and
districts specified that he has not opted for
in part | of the the schene of deferring
Annexur e the payment of tax under
the rules franed for this
pur poses.
2. Deal er who-- --do- -
(a) hold certifi- (a) 3 years
cate of registra- in case of an
tion under the i ndustry | oca-
M P. General Sales ted in a district
Tax Act, 1958 specified in ' A
(No.2 of 1959); of part Il of the
Annexur e.

(b) are registered (b) 4 years, in the
as Snall scale Ind- case of an industry
ustrial units with |located in category
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the Industries De- ‘B of Part Il of

partrment of Govt. of o

f the Annexure;

M P. or are regis- and

tered with the Di-
rector General of
Techni cal Devel op-
ment as an indus-
trial unit or are

regi stered

597

as industrial units

by any authority duly
enpowered to do so by
the State Govt. or Cen
tral Govt. or hold a
i cence under the In-
dustries (Devel opnent
& Regulation) Act 1951
(No. 65 of '1951); and
(c) have 'set up indus-
try in any of the dis-
tricts specified in
part 11 of the Anne-
Xur e.

3. Deal ers who---

(a) hold certificate
of registration under
the M P. General Sales
Tax 1958 (No.2 of
1959);

(b) are registered
as industrial units
with the Director
General of Technica
Devel opnent or by any
authority duly em
powered to do so by
State or Centra
Government or hold
i cence under the

I ndustries (Devel op
nment and Regul a-

598

tion) Act, 1951

(No. 65 of 1951) have
fixed a capital in-
vest nent bet ween

(c) 5vyears, in --do--
the case of an

i-ndustry | ocated

in adistrict spe-

cified in category

‘C of part Il of

the Annexure; from

the date of comren-

cenent of production.

(a) 3 years in The deal er speci -

the case of an fied in colum (1)

I ndustry | oca- shal | produce be-

ted in any of fore the assessing

the tehsils of authority at the

a district spe- ~tine of his assess-

fied in part I ment a certificate

of the Annexure; issued by the Direc-
tor of Industries,

Madhya Pradesh or any
(b) 5 years in of fi cer authori sed by

the case of an hi m for the purpose

i ndustry | ocated of certifying that

in any of the the dealer is eligi-

tehsils of a ble to clai msuch

a district spe- exenption-under-the

cified in cate- scheme of the Indus-

gory ‘A of Part tries.  Departnent

Il of the Anne- being a first dealer

Xur e; to have comrenced
production in the
i ndustry set -up by
himin the tehsils
referred to in col -
um (2) and that
such deal er has not
opted for the schene
of deferring the pay-

ment of tax under the
rules framed for this

pur pose.
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Rs.1 crore and Rs. 10
crores and;

(c) are the first to (c) 7 years in
set up the industry the case of an
in any tehsil of the i ndustry | oca-
di strict of Madhya ted in any of

Pradesh specified in the tehsils of
t he Annexure. a district spe-

cified in cate-
gory ‘B of Part

Il of the Anne-

Xur e;

(d) 3 years in the
case of an industry
| ocated in any of
the tehsils to a
district specified
in category ‘C of
Part 11 of the Annexure;
fromthe date of
conmencenent - of
producti on.

ANNEXURE
Part |
1. Indore 2. UYjain 3. Bhopal 4. Jabal pur 5. Gnalior 6. Durg
Part |1

Category ‘A

1. Bilaspur 2. \Rai pur 3. Dewas
4. Handsaur 5.. Morena 6. Vidisha

7. Hoshangabad 8. Ratlam 9. Khandwa

10. Satna 11. Shahdol

599

Category ‘B

1. CGeoni 2. Bal aghat 3. Betu

4. Rai ghar h 5. @una 6. Chi ndwar a
7. Danoh 8. Sagar 9. Nar si mhpur
10. Senor 11. Raj mandgoo

Category ‘C

1. Panna 2. Sidhi 3. Rewa
4. Chhat ar pur 5. Ti kangarh 6. Khar gone

7. Surguja 8. Mandl a 9. Bhi nd

10. Shivpuri 11. Datia 12. Raisen

13. Shaj apur 14. Dhar 15. Rajgarh
16. Jhooua 17. Bastar

It is not in dispute that the assessees before us fulfi
the qualifications mentioned in the notification. -However,
when they approached the Director of Industries for the
certificate of exenption envisaged under colum (3) of the
notification, it was denied to themon the ground that the
industries run by themare "traditional industries" /which
were not eligible for exenption. The assessees went -to Court
contending that this was totally unjustified. They said, the
concept of "traditional industries" was one unspecified in
the notification. The authorities had no jurisdiction to
travel outside the terns of the notification and inport
ext raneous considerations to deny the assessees an exenption
they were entitled to under the notification. It is this
contention that was accepted in the G S. Dhall and Flour
MIlls <case. The State had relied on the provisions of the
M P. (Deferment of Paynment of Tax) Rules, 1983, notified on
1.9.83 (in particular, rule 13 thereof) and on certain
instructions that had been issued by the Governnent on
12.1.1983 pertaining to the "grant of certificate of eligi-
bility to new industrial units cl aim ng exenption
fronf deferment of paynent of sales tax". The Hi gh Court took
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the view that these rules and instructions had no relevance
to the claimfor exenption put forward under the notifica-
tion of 23.10.1981 and that, in any event, the executive
i nstructions could not override the provisions of the statu-
tory notification. This judgment was delivered on 7.10.1986
by Sohani, C.J. and Fai zanuddin, J.

The Full Bench, inits judgrment of 2.11.1987 took a
different view It has, in effect, attached inportance to
the rules and instructions referred to above and relied
consi derably on the history of the
600
sales-tax levy in the State as furnishing a proper and
necessary background in which the terns of the notification
of 23.10.1981 have to be read and interpreted. This history
has, therefore, to be set out nowin order to appreciate the
validity of the conclusions of the Full Bench. Before doing
this, it may be nmentioned that-the Full Bench conprised of
Qg ha C'J., Faizanuddin, J. and Adhikari, J. In fact, the
j udgrment was written by Fai zanuddin, J. who has explained in

detail the reasons for his change in view It may also be
nentioned, as a matter of record, that, subsequent to the
decision of the Division Bench in GS. Dhall and Flour

MIlls, the State Governnent appears to have issued a notifi-
cation on 3.7. 1987, intended obviously to overcone the
effect of the said 'decision. W shall refer to this later in
this judgment.

Now, to turn to the history relied on by the Full Bench
we start with a "scheme for the grant™ of subsidy/interest
free loan to new industries set up in Madhya Pradesh". The
scheme was to be effective from15.9.69 and till the end of
the Fourth Five Year Plan period (1970) "or such further
period as nmay be extended by the State Governnment from tine
totinme". It would appear that the schene was bei ng adminis-
tered informally under executive instructions even beyond
1970. Though certain "rul es" appear to have been franmed for
the first time on 30.8.73, these rules, it would seem @ were
not statutory but were only inthe nature of executive
instructions. W shall, however, refer to themas  "rules".
Rule 3 was clear as to the persons eligible to avail of it.
It read:

"Rule 3--"It shall be applicable to all new industrial units
except traditional industries like oil mtl, flour mll,
dall mll, rice mll, ginning and printing factories, who

set up in Madhya Pradesh, provided further that such appli-
cants register thenselves with the departnent after 15.9.69
but before 31.3.74 and in case of SSI units go into  produc-
tion wthin a period of one year and in case of ~Large and
Medi um I ndustries go into production within 3 years of their
date of registration provided further that in case of ~ del ay
in going into production the period of availability of
subsidy or concession will be reduced by the period of delay
in going into production. This will cone into force from
1.4.74.

Note:--Small Scale Industries who are already registered
with the departnent need not register separately for this
concession. "

601

It would also appear that the districts of the State were
di vided into two categories--advanced and backward--and the
atter into three categories ‘A, ‘B, ‘'C. The amount and
peri od of the subsidy/loan depended upon this classification
and was elaborately set out in para 8 which need not be
extracted here. A note added to para 8 had this to say:
Note:--(1) Unit who is otherwi se entitled to subsidy may on
his request be considered for grant of interest free loan to
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the extent of entitlenent of the subsidy.
(2) No unit avail abl e concession under the schemre wll be

allowed to change the location of the whole or any part of
the industrial unit or effect any substantial part of its
total fixed capital investnent within a period of five year
after its going in to production
(3) In case the ownership of a new unit changed during the
period of availability of this concession, the new owner
woul d be entitled to this concession for the bal ance peri od.
(4) A closed unit, which is re-started by an entrepre-
neur will not be considered to be a new unit for the purpose
of this concession.”

Anot her set of "rules™ cane into force with effect from
1.4.1977 and superseded the earlier rules. These were on
nore or less the sane lines as the earlier ones and were to
apply to "new industrial units", and "existing industria
units", as definedin rules 2(a) and (b), on fulfillnent of
certain terns and conditions but industries enunerated in
rule 3 were specifically excluded fromthe purview of the
definition. Rule 3 nade it clear that the rules shall not be
applicable to ™"the following traditional industries". The
list of such industries, in addition to those nentioned in
the wearlier set of rules (excluding roller flour mlls and
solvent extraction /plants in oil mlls), took in also saw
mlls, ice factories and "such other industries as nmay be
notified by the Governnent fromtine to tinme". The period
and extent of the subsidy/ |oan here again depended upon the
di strict--advanced or backward, and in the |atter category
‘A or ‘B or ‘C--in which the industry was set up Rule 7
is of sone rel evance and may be set out:

"7. An industrial unit eligible for this concession wll
apply
602
to the Asst. Director of Industries of the district. con-
cerned for verification of the date of going into comrercia
production and other particulars of new industrial unit or
substanti al expansion in respect of which the concession is
sought. The Asst. Director of Industries will nake verifica-
tion in accordance with rules 5(1) and send within 15 days
of the receipt of the application his report to the sanc-
tioning authorities, Dy. Director of Industries or Director
of Industries indicating the date of going into commercia
production of the unit. A copy will be furnished to the
applicant."
The formof the certificate to be issued by the  office of
the Director of Industries read thus:
" No. -Date

The particul ars furni shed by

............ have been checked and verified from
records
i ncluding those of consunption of power and raw materials
and out put of finished products. The date of commencenent of
conmer ci al production by the industrial unit is
The date fromwhich the unit has exceeded, on a sustained
basi s production over the licensed or installed capacity of
the unit is ..............

Asst. Director of
I ndustries"”

It appears that the Governnent had announced "conces-
sions" regarding the paynent of sales tax by new industria
units including pioneer units going into production after
1-4-1981 not only under the notification dated 23/10/81 but
al so under other notifications dated 1-5-82 and 29-6-82. Two
of these notifications are on record before wus. It s,
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however, unnecessary to extract themhere. It is sufficient
to set out their purport, quoting fromthe "instructions" of
12-1-83, referred to a little later:

"According to the first notification, the new industria

units are exenpted fromthe paynent of sales tax. This
notification covered sales tax payable by them on the
products manufactured by them It entitled themto exenption
603

from paynment of purchase tax on purchase nade by them from
unregi stered dealers. According to the second notification
an industrial unit making purchases of its raw material from
a registered dealer is exenmpted from paynent of sales tax on
the raw materials so purchased by himfrom the registered
dealer. In other words, registered dealers selling raw
materials to a newindustrial unit are not required to
charge any sales tax fromthe new industrial unit on sales
made by themto such unit. The third notification exenpts
the goods manufactured by the new industrial units from the
| evy of ~'sales tax even when these goods are sold by the
deal ers. who have purchased these goods fromthe new indus-
trial units. In other words, by issue of this notification

the goods manufactured by the new industrial units are fully
exenpted fromthe payment of sales tax right upto the stage
they reach the consuner. These three notifications only dea

with the grant of exenption from payment of sales tax under
the MP. General Sales Tax Act. that is to say from the
paynment of the State Sal es Tax.

The fourth notification exenpts the new industria
units from paynent of the Central Sales Tax on the sale of
goods manufactured by themin the course of interstate trade
or comerce. This notification has exenpted the —new units
from paynent of sales tax w.e.f. 1-7-82."

In view of these notifications, the Government considered it
necessary to issue certain instructions "for the grant of
certificate of eligibility to new industrial units claimng
exenption from deferment of payment of sales tax" on 12-1-
1983. These instructions also proceed on the sane lines as
the earlier ones. "Traditional™ industries, as listed in
para 5. are said to be outside the purview of the schene.
Para 5 enunerated the following as "traditional industries":
flour mlls (excluding roller flour mlls), oil mlls
(excl uding solvent extraction plants, dall mlls. saw mlls,
rice mlls, printing presses of all types, cotton _ginning
and pressing factories, in factories and such other i ndus-
tries as may be notified fromtine to tine. It also stated
(a) that "industrial units undertaking expansion/nodifica-
tion or diversification wll not be eligible for these
concessions, (b) that a closed unit revived by the entrepre-
neur will not be considered as a new unit for the purpose of
availing of these concession and (c) that wunits claimng
interest free loans as an existing unit will not be eligible
for these concessions. A certificate of eligibility had to
be obtained in the prescribed manner
604
and this procedure was nade nore el aborate. District Leve
Committees and a State Level Conmittee were constituted for
this purpose and they took a decision on the application of
the wunit read with the comments thereon by the Director of
I ndustries, though the certificate was actually issued by
the Director of Industries or the General Minager of the
District Industries Centre in a prescribed form

The Full Bench, after considering the schenme and in-
structions of the Government discussed above, came to the
conclusion that the scope of the exenption notification of
1981 was not intended to be wider than that of the conces-
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sions granted earlier. The 1981 notification was intended to
bring about only a change in the node of relief to the sane
categories of industries as were covered by the earlier
schenmes. The Court observed

"It appears that the node of concessions granted by
the aforesaid instructions involved sone inconvenience to
the industrial units and duplication of procedure inasmnuch
as the industrial unit had to first collect the sales tax
and the tax so collected and paid along with the returns
were later on refunded to the industrial unit in the shape
of subsidy. To avoid the duplication of procedure the State
CGovernment thought it fit to altogether exenpt the industri-
al units from paynent of sales tax or defer the paynent of
sales tax."
The Court observed. vis-a-vis the various instructions
referred to above:
"12 0 . These instructions also contain a conplete
procedure for application and grant of eligibility certifi-
cate by ‘the Industries Departnent. Thus it is clear from
these instructions that the question of grant of eligibility
certificate by the Industries Departnent is not an enpty
formality but before granting the certificate the Industries
Department has to see whether all the requirenents as con-
tained in the instructions are fulfilled and conplied wth
or not.

13. Al the Governnent Instructions di scussed above, issued
fromtime to time right from 1973 onwards till 1983 (Annex-
ure R-1, Il and Ill) clearly indicate not only the consist-

ent Government policy . in the matter of grant of
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Sal es Tax concessions to the New Industrial Units but also
the consistent practice that has been followed throughout
whereby these concessions were not at any tine nade ' avail -
able to the Traditional Industrieslike Flour MIls and Dal
MIlls etc. Not a single instance is available to show that
any of these concessions were ever made available to any
Traditional Industries. It nmay be pointed out that all these
facts and the Governnent policy as also all the ‘aforesaid
CGovernment Instructions on the subject were not /placed
before the Division Bench which heard and -decided M sc.
Petition No. 1861 of 1983 (G S. Dall MIls v. State of
MP.). However, after the decision of MP. No. 1861/83 the
State Governnent while issuing a Notification No. 351 dated
21st COctober, 1986 under section 12 of the Act, a photostat
copy of which has been filed on record of MP. No. 2710/87
(See at page 94 of the paper book) exenpting the |I|ndustria
Units specified therein frompayment of tax under section 6
and 7-AA of the Act again specifically provided in clause
(xiii) of +the said Notification that the said exenption
shall not be available to the Industrial Units enunerated
therein including Flour MIIs and Dall MIls etc."

It was true, the Court agreed, that a notification has
generally to be construed on its plain | anguage. But, here:
"as pointed out earlier, colum 3 of the 1981 Notification
(Annexure B) does not contain any guidelines or a procedure
inthe mtter of grant of eligibility certificate or refusa
thereof by the Industries Departnent and as the grant or
refusal of such certificate cannot be an enmpty formality
and, therefore, in order to avoid the possibility of arbi-
trariness and injustice to any one the State Government was
justified in issuing executive instructions |aying dowm the
gui del i nes and procedure for the sane."

The Full Bench, therefore, observed:

"16. From what has been stated and di scussed above it is
clear that at no point of time any concession or exenption
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from paynent of sales tax was ever given to the Traditiona
I ndustries and not a single exanple to that effect is avail-
able. The State Government while issuing instruction from
606

time to time have been specifically excluding the Tradition-
al Industries. Thus the executive authorities and the high-
est agency and its officers charged with the duty for the
admi ni stration and enforcenent of the said Notification are
not only conversant with the underlying policy of the Gov-
ernment but they are also intimately acquainted with the
econom c significance of the tax in question and exenption
thereof. The interpretation of the Governnment regarding the
construction of 1981 Notification read with the instructions
(Annexure R I, Il and I11) excluding the Traditional |ndus-
tries, which has been consistently followed and acted upon
accordingly for a periodover a decade cannot be given a
go- by but has to be accepted.

17. In view of the above discussion the inmpugned Notifica-
tion dated 4-7-1987 (Annexure G . is hardly of any conse-
guence. More or less it is aclarification of 1981 Notifica-
tion and not rescission of any grant."

The contention that "instructions" could not override the
effect of the statutory notification was repelled by the
Court on the ground that the validity and effectiveness of
the instructions can be supported by reference to Article
162 of the Constitution as filling up a lack of guidelines
in the notification. An argunment based on the doctrine of
prom ssory estoppel was also rejected as "the petitioners
were well aware of the fact that the exenption was not
available to their newunits and they had not established
their units because of the exenption". The Court  expl ai ned
the position thus:

"20. In this behalf firstly it may be pointed out that al
the petitioners had established their Industrial Units after
the Governnent issued the executive instructions (Annexure

R 111) dated 12-1-1983, of which clause 5(b) specifically
speaks that the concessions will not be available to Tradi-
tional Industries like Flour MIls and Dall MIls  etc. To

say that the petitioners were not aware of these executive
instructions would be incorrect because clause 6 of these
instructions contenplates that New I ndustrial Units desirous
of availing the said concessions shall have to apply in Form
| acconpanied with a declaration in Form ||l appended to the
said Instructions and the petitioners applied in Forml with
declaration in Formll (See Annexure D, D/l-and D2 in® MP.
No. 2710/87). Further these
607
applications for exenption were made by the petitioners only
after the order dated 7-10-1986 was passed in G S. - Fl our
MIlls v. State (MP.) No. 1861 of 1983) which shows that
the petitioners were aware of the fact that they ‘were not
entitled to exenption and it was only after the aforesaid
deci sions that they considered to apply for exenmption.  This
fact is further fortified fromthe conduct of the petition-
ers thenselves as they continued to submt returns right
from 1983 onwards and continued to pay the tax as assessed
agai nst them wi t hout taking any steps to claimexenption. In
this behal f paragraphs 8 and 9 of the petitions are self
expl anatory. Thus having regard to all these facts, the.
guestion of application of principle of prom ssory estoppe
in the present case does not arise and the petitions deserve
to be dismssed.”

Sri Harish Salve, appearing for the GS. Dhall & Flour
MI1ls, apart frompleading that the view taken in this case
is the correct one and not that enunciated by the Ful
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Bench, also raised an alternative contention on the footing
that, at best, the notification of 1981 was anbi guous and
lent itself to two plausible interpretations. Assum ng that
there was initially some ambiguity regarding the applicabil -
ity of the Notification of 23.10.81 to traditional indus-
tries, it had been dispelled by the instructions of 12,
1.83. Once these instructions were published, any assessee
setting up a traditional industry took a calculated risk on
the issue as to whether the Notification should be confined,
on proper interpretation, only to non-traditional industries
and could not rely on the doctrine of equitable estoppel
Pointing out that the assesses in the Full Bench case were
persons who had set up their industry after 12.1.83, Sri
Sal ve argued that the dism ssal of the Special Leave Peti-
tion against the Full Bench judgnent will not affect his
case as this assessee had set up its industry, adnmttedly,
before 12.1. 1983. The position is simlar in the case of
Mohan. ~Ismail. Learned counsel, therefore, submtted that,
even if the 1983 instructions were rightly held by the Hi gh
Court to ~have validly supplenented the terns of the 1981
Notification, they can have no application to the two earli-
er cases which had to be decided solely on the terms of the
1981 Notificati on.

To answer these contentions, one has to |l ook first at
the statutory instrunents in this case viz. S. 12 of the Act
and the notification thereunder. S. 12(1)(i), with which we
are concerned, lays down four requirements for the grant of
exenption fromthe provisions of the Act:

608

(i) that any exenption to be granted under the section has
to be by a notification;

(ii) that the notification nay exenpt any class of ' dealers
or any goods or class of goods fromthe paynent of tax under
the Act in whole or in part but only for a definite period
to be specified in the notification;

(iii) that the exenption will be subject to such restric-
tions and conditions as may be specified in the notifica-
tion;

(iv) that such exenption could be prospective or - retrospec-
tive.

W are concerned here with the scope of the second and
third requirenments nentioned above. So far as the class of
dealers entitled to the exenption are concerned, the notifi-
cation spells out the follow ng requisites:

(i) they nust belong to one of the classes O deal ers speci-
fied in colum No. (1) of the schedul e;

(ii) they must have set up industry in any of the districts
of Madhya Pradesh specified in the annexure;

(iii) they nust have commenced production after 1.4. 1981

The period of exenption is also specified in the notifica-
tion. So far as the "restrictions and conditions" subject to
which the exenption has been granted, they are, ‘as per
colum No. (3) of the Schedul e:

(a) that the dealer should continue to furnish the pre-
scribed returns under the Sales Tax Act; and (b) that they
shoul d produce, at the tine of their assessnent, a certifi-
cate fromthe Director of Industries certifying that such
dealer is eligible to claimexenption and has not opted for
the "scheme of deferring the paynent of tax under the rules
franed for the purpose”.

It is not anybody’'s case that the assesses before us did not
fall within the class of dealers specified in colum (1) or
that they did not comply with (a) above or that they had
opted for the schene of defernment of tax. This being so, the
assesses claim that they are eligible for the exenption




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 25

under the notification and that the Director of |Industries
shoul d have granted thema certificate to this effect. It is
the denial of

609

this certificate which has brought the assesses to Court.
The question for consideration is whether the D rector of
I ndustries can refuse the exenption certificate on a consid-
eration not specified in the notification. Prina facie, no.
Al  the conditions for exenption have to be. and are, set
out in the notification itself and all that the Director of
Industries has to do is to satisfy hinself that those condi -
tions are fulfilled; he cannot travel beyond the ternms of
the notification. He can see whether the dealer falls under
the description in columm (1), whether he has set up a new
i ndustry in MP. State, whether he has comrenced production
after 1.4.1981 and whether has opted for the defernent
schene. The condition about the dealer filing returns regu-
larly would seemto be one under the purview of the sales
Tax Ofificer ratherthan one under that of the Director of
i ndustries. If these conditions are fulfilled, the exenption

certificate will have to be granted. That seens the strai ght
and sinple interpretati on of the notification
But, it is said for the State, this is not the intend-

ment or effect of the notification. It is said that the
argunent overl ooks /the reference in colum (3) to the grant
of an eligibility certificate by the Director of Industries.
This is one of the inportant conditions for the grant of
this exenption. It 'is pointed out, in this context, that
there had been in force in the State, for several vyears
past, a schene of subsidy/loan. That scheme was al so depend-
ant on a certificate of the Director of |ndustries but that
certificate could be denied to "traditional industries". It
is argued that, since the notification does not set out the
conditions on which, and the procedure in accordance wth
which the Director of Industriesis to issue the eligibility
certificate, that earlier schenme and procedure should be
read into the notification. Srii Salve objected 'to this
reading of the notification, infer alia, on the ground that
the earlier schene and the exenption now proposed are 'total -
ly different in their object and scope and that, while the
fornmer scheme was intended as an incentive to any one who
set up a newindustry in the State so that  "traditional"
industries did not get any benefit, the notification
presently under consideration was issued with the object  of
industrialising the backward areas of the Stateand so it
was inmmaterial what type of industry went. in there and
whet her the industry proposed to be set up was a “"tradition-
al" one or not. This contention does not appear to be quite
correct. It has been pointed earlier that even the earlier
schenes provided for graded incentives for industrialisation
effective for varying periods dependi ng upon the “backward-
ness or otherwi se of the district in which the industry was
proposed to be set up. But, even granting that the 1981
policy was to replace the earlier subsidy/loan by an exenp-
tion, it does not necessarily follows that the
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units intended to be covered by the new scheme were only
those that were covered by the earlier scheme and that no
wi der exenption was contenpl ated. |ndeed, there were four
new concessi ons introduced in 1981-82 and there is no mate-
rial which would justify these being tied down to the param
eters of the earlier schemes. No factual foundation has been
laid to establish the hypothesis that the exenption con-
ferred in 1981 was to be a nere extension or substitution of
the benefits conferred earlier. There are other difficulties
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in reading the provisions of the earlier schenes into the
notification. In the first place, the earlier schenmes spe-

cifically provided that "traditional industries" were out-
side their purview The |anguage of the notification, which
is a piece of subsequent legislation, is silent about this.

This is itself indicative of a legislative intent to wden
the scope of relief and grant exenption to traditiona

industries as well: vide, GP. Singh: Interpretation of
Statutes, 4th Edition, pp. 767-8. The omission to specifi-
cally exclude "traditional industries" as was done in the
earlier schenes the notification gains added significance in
view of S. 12 which specifically requires that all condi-
tions and restrictions governing an exenption should be
specified in the notification. Secondly, the attenpt of the
State to read a further condition into the notification
excluding "traditional industries" fromthe exenption is
based on the words which require that the Director of Indus-
tries should grant a certificate (a) that the dealer is
entitled 'to claimthe exenption and (b) that he has not
opted for the schenme of deferring the paynment of tax under
the rules framed for the purpose. But these words do not
carry the State’'s case further, for what the Director of
Industries has to dois to certify that the applicant is
entitled to the exenption on the ternms and conditions set
out in the notification and not on the basis of any further
requirenents not so set out. The notification does not
authorise himto say that, though theapplicant fulfills the
terns of the notification, he will not grant the eligibility
certificate because, under the previously prevalent schemnes,
he could not issue an eligibility certificate to "tradition-
al industries". He could not grant an eligibility certifi-
cate under the earlier schemes because the instructions
whi ch outlined the schenme specifically excluded traditiona

i ndustries. Actually, even under the earlier schemes, nei-
ther the application formnor the formof certificate, which
have been extracted wearlier, make any reference to the
assessee concerned not being a ‘traditional industry’'. Be
that as it may, for granting a certificate that the appli-
cant is eligible for exenption under the notification, the
director has to look to the conditions set outin the noti-
fication and nowhere else. To say that, when the notifica-
tion requires an eligibility certificate fromthe Director
it means a certificate on the ternms prescribed under the
earlier scheme is to read into
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the notification sonmething which is not there. Thirdly, the
interpretati on advocate by the State really narrows down the
class of dealers entitled to the exenption as set down in
colum (1) of the notification. It amounts to substituting,
for the word "dealers" in colum 1 of the notification the
words "dealers other than those carrying on traditiona

i ndustries". Such an interpretation also virtually ‘amounts
to allowing certain executive instructions issued 'in a
different context to cut down the scope of a statutory
notification. This cannot clearly be done. Lastly, a perusa

of the wearlier schenes would show that the concept of
“traditional industries" is a vague one. The nonmencl ature of
these industries has varied fromtime to time. The note in
the 1977, and the definition in the 1983, instructions show
the eligibility wunder the earlier schenes was denied not
only to ™"traditional industries" but also certain other
i ndustries such as revived or reconstructed industries. W
nay also mention in this context a notification of
21.10.1986 referred to by the Hi gh Court outlining exenp-
tions under Ss. 6 and 7AA. It excludes, fromexenption, in
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addition to sawmlls, flour mlls etc. (which the State
calls traditional industries) various other i ndustries
(total nunbering 26) specified in cl. (xiii) thereof. This
changing definition of eligibility for exenption also shows
that there was no common or identical group of beneficiaries
i ntended under the various instructions or notifications and
that each set of instructions or notification issued from
time to tine defined only the categories exenpted from its
purview and nothing else. The exenption |list under one was
not meant to be carried over into another. W are, there-
fore, of opinion that it is not permssible to restrict the
scope of the notification in the manner suggest ed.

W nmmy point out that, in construing the notification
thus, we are only giving effect to a well settled rule that
may be illustrated by a reference to the decision in Hansr a]
CGordhandas v. H H Dave, [1969] 2 SCR 253. In that case
notifications had  been’issued under S. 8 of the Centra
Exci ses and Salt Act, 1944 granting exenption to (a) "cotton
fabrics produced by any cooperative society formed of owners
of cotton powerloonms ..... ““and (b) "cotton fabrics pro-
duced on- _powerl oonms owned by any cooperative society or
owmned by or allotted to the nmenbers of the society .....
". The appel | ant had sought exenpti on from exci se duty under
these notifications in respect of cotton fabrics which had
been got manufactured by himon the powerl oons belonging to
a cooperative society in pursuance of an agreenent entered
into with it. The excise authorities rejected the claim on
the ground that the exenption under the notifications could
be clainmed only when the cotton fabrics were manufactured by
a cooperative so-
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ciety for itself. Upholding the assessee’s claim this Court
observed

"I't was contended on behalf of the respondent. that
the object of granting exenmption was to encourage the forna-
tion of co-operative societies which not only produced
cotton fabrics but which al so consisted of nenbers. 'not only
owning but having actually operated not nore than four
power-1loonms during the three years inmediately preceding
their having joined the society. The policy was that instead
of each such nmenber operating his looms on his own. _he
should combine with others by formng a society which
through the cooperative effort should produce cloth. The
intention was that the goods produced for which exenption
could be clainmed nust be goods produced on its own behal f by
the society. W are unable to accept the contention put
forward on behalf of the respondents as correct. On a true
construction of the |anguage of the notifications. dated
July 31, 1959 and April 30. 1960 it is clear that all /that
is required for claimng exenption is that the cotton fab-
rics must be produced on power-loonms owned by the" coopera-
tive society. There is no further requirenent under the two
notifications that the cotton fabrics nust be produced by
the Cooperative Society on the power-loons "for itself". It
is well-established that in a taxing statute there is  no
room for any intendnent but regard rmust be had to the clear
meaning of the words. The entire matter is governed wholly
by the |language of the notification. If the tax-payer is
within the plain ternms of the exenption it cannot be denied
its benefit by calling in aid any supposed intention of the
exenpting authority. If such intention can be gathered from
the construction of the words of the notification or by
necessary inplication therefrom the matter is different,
but that 1is not the case here. In this connection we nay
refer to the observations of Lord Watson in Salonon v.
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Sal omron & Co., [1897] A.C. 22, 38:

"Intention of the legislature is a commopn but

very slippery phrase, which, popularly understood nay signi -
fy anything fromintenti on enbodied in positive enactnent to
specul ative opinion as to what the legislature probably
woul d have neant although there has been an omission to
enact it. In a Court of Law or Equity, what the Legislature
i ntended to be
613
done or "not to be done can only be legitimtely ascertained
from that which it has chosen to enact, either in express
words or by reasonabl e and necessary inplication.”
It is an application of this principle that a statutory
notification nmay not be extended so as to nmeet a casus
om ssus. As appears in the judgnment of the Privy Council in
Crawford v. Spooner, 6 Mo. P.C C 8.

" We cannot aid the legislature’'s
def ective phrasing of the Act, we cannot add, and nend, and,
by construction, make up deficiencies which are left there."
Lear ned Counsel for the respondents.is possibly right in his
subm ssion_that the object behind the two notifications is
to encourage the actual manufacturers of handloomcloth to
switch over to power-loons by constituting thenmselves into
Cooperative Societies. But the operation of the notifica-
tions has to be judged not by the object which the rulemak-
ing authority had in mnd but by the words which it has
enpl oyed to effectuate the legislative intent."

In our view,  this principle applies here squarely.
I ndeed, even granting that the notification nmay. be inter-
preted having regard to the past history and the possible
intention of the Governnent while issuing the notification
the position of the assesses here is ~much “stronger for,
while in the reported case the State was trying only to
ef fectuate the clear object of the notification, here it is
not at all clear, for the reasons di scussed above, that the
State intended the exenption to be confined only to the
cases covered by the subsidy/l oan schenes preval ent ‘earlier
The 1981 notification does not expressly, or (for the rea-
sons di scussed above) even by necessary inplication, exclude
"traditional" industries fromits scope.

Sri Salve contends that, even if a lenient viewis taken
and a nore |liberal construction is sought to be placed on
the notification, the best that could be said for the State
would be that the notification was anbiguous. One could
either say that the previous procedure and requirenments
preval ent for obtaining an exenption certificate were in-
tended to be incorporated by the words requiring such a
certificate (as suggested for the appellant or. one could
say, with equal plausibi-
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lity, that the exenption certificate is to be based only on
the conditions and requirenents nmentioned in the notifica-
tion (as contended for by the assesses). In such a state of
| aw, he contends, one can have regard to the conduct of the
parties and how they understood the notification. H's argu-
nent is that the State, by its conduct, had held out to the
assessee that it would also be eligible for the exenption
In this context, he drew our attention to the follow ng
ci rcunst ance

(1) The M P. Audhyogi k Vikas Nigam a State instrumen-
tality, which was administering the notification issued, in
Noverber 1981, a panphlet setting out the various incentives
the State was offering for new industries proposed to be set
up in the State. As to "exenption from sales tax", the
panphl et stated that "new industrial wunits comng into
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production after 1.4.81" will be entitled to an exenption
for a period depending upon the district where it is set up
or could alternatively exercise an option to defer paymnent
of sales tax by a period of 10 years. It did not nention
anywhere that the industry should not be a traditiona
i ndustry.

(2) The Nigamallotted a plot of |land of the extent
of 1 acre to enable the assessee to establish its wunit in
the Industrial Area. Mandideep, Dt. Raisen

(3) OGther incentives as to power, interest and capita
subsidy were extended to the assessee. Thus, says counsel
the State "lured" the assessee to set up a unit in the
record tinme of ten nonths and with a substantial capita
outlay of over Rs. 10 |akhs in a backward area. These i ncen-
tives were neant to be coextensive wth the concession
regardi ng sales tax. He contends that these representations
and acts are sufficient to found a claim of "equitable
estoppe” against the State. We are unable to accept this
argunent. / The respondents have stated in their counter
af fidavit that the N gam had acted in error and m sconstrued
the notification and was not acting under the authority of
the Governnent in issuing the panphlet. The other conces-
sions extended to the assessee pertained to the setting up
of a small scale industry in the State and were unrelated to
the exenption fromsales tax. In our opinion, there is force
in these subm ssions.” The circunstances and material relied
on by the assessee do not spell out any clear promise of
exenption fromsales tax even for ~traditional industries.
The notifications or guidelines under which the other facil -
ities were granted have not been
615
pl aced before us and no material is available on record to
correlate themto the sales tax exenption or to show that
all these were inextricably connected soas to formpart of
a single "relief packet". W, therefore, reject this conten-
tion of Sri Salve. However, on the interpretation of the
notification. we accept the contention of the assesses that
the notification does not warrant denial of exenption solely
on the ground that the applicant is having a "traditiona
i ndustry".

We have indicated earlier that the assesses whose wit
petitions were disposed of by the Full Bench had set up
their industries after 12.1. 1983 by which tine elaborate
i nstructions had been issued to explain the State’s point of
view, The question is whether this makes a  difference. W
think not. Even the 1983 docunent is not a statutory instru-
ment-neither a notification nor a rule framed ~under the
statute. The Full Bench has consi dered those instructions to
be concl usive on two grounds--on the doctrine of contenpora-
nea exposition and on the principle that executive -instruc-
tions can always be issued to suppl enent statutory- instru-
ments so as to fill up areas on which the latter are silent.
In our opinion, neither of these grounds is tenable. It is
true that the principle of contenporanea exposition is in-
voked where a statute is anbiguous but is shown to have been
clearly and consistently understood and explained by the
administrators of the lawin a particular nmanner. This
doctrine has been explained and applied in a nunbers of
cases of this Court (e.g. See Varghese v. L.T.O, [1982] 1
S.CR 629, in addition to the cases referred to by the Ful
Bench). As pointed out by Sri Salve, its applicability in
the construction of recent statutes. and that too in the
first few years of their enforcement, has been doubted.
vide: Doypack Systenms P. Ltd. v. Union of India. [1988] 2
S.C.C. 299, para 61. But, this apart, the principle will not
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be applicable here for two reasons. In the first place, the
i nstructions of 1983 do not anywhere "expound"” the terns of
the notification. They do not give any indication that the
state had applied its nind to the precise ternms of the
notification or their interpretation. They do not explain or
clarify that, though the notification is silent, it has been
intended that the limtations of the previous schenmes shoul d
be read into it. Secondly, the cases referred to will show
that the doctrine applies in cases where the plea is that,
though the |anguage of the statute nay appear to be w de
enough to seem applicabl e agai nst the subject in particular
situations, the State itself--which was the progenitor of
the statute--had not understood it in that way. But, to
apply the doctrine to widen the are bit of the statutory
| anguage woul d, however, virtually nean that the State can
determne the interpretation of a statute by its
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ipsi dixit. That, certainly, is not, and cannot be, the
scope of the doctrine. The doctrine can be applied to limt
the State to its own narrower interpretation in favour of
the subject but not to claimits interpretation inits own
favour as concl usive.

The second ground-on which the Full Bench has sought to
invoke the instructions is also not " correct. Executive
instructions can /supplement a statute or  cover areas to
which the statute /does not extend. But they cannot run
contrary to statutory provisions or whittle down their
effect. The Full ' Bench seens to think that, unless the
instructions are brought in, the notifications would have
been i n danger of abuse for want of proper guidelines as to
the grant of exenption certificates. It is suggested that
the notification contenplates rules to be issued for the
purpose and that, since no rules had been issued, Directors
of Industries were left with no paraneters for the issue of
exenption certificates and night act capriciously or ‘arbi-
trarily in granting or refusing certificates. The instruc-
tions, it is said, have been issued to fill in this |lacuna
and are hence valid. There are two nmisconceptions  in this
line of reasoning. The first is that. though the last few
words in colum (3) of the notification are capable of a
wi der neaning, it would appear that these words govern only
the i mmedi ately precedi ng words; rules envisaged are not~ in
relation to the grant of exenption certificates and ~condi-
tions therefore but in respect of the circunstances in which
the assesses can exercise the option between exenption and
deferment of sales tax. This view derives support from the
instructions of 1983. As pointed out earlier, the instruc-
tions first set out the scope of the various notifications
as granting exenption fromsales tax; the ‘instructions
thereafter proceed to say:

"The grant of exenption fromthe payment “of sales
tax is contingent upon the issue of a certificate of \ eligi-
bility to the newindustrial units. This certificate of
eligibility is required to be issued by the Director  of
I ndustries or an officer authorised by himfor this purpose.

In so Jar as the grant of concessions relating to
the exenption from paynent of sales tax is concerned, no
further notifications are required to be issued. For ena-
bling the new industrial units to avail of the second con-
cession viz., that of defernent of payment of sales tax, a
schenme is being issued separately. For availing of the
benefit of the defernent of concession too, a certificate of
eligibility is required to be obtained by the industria
uni t. However.
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pendi ng the issue of the scheme, the grant of certificate of
eligibility should not be held up."

(underlining ours)

Incidentally, we may point out, the first part of the para
does not clarify that the eligibility certificate is not to
be granted to "traditional industries". But, so far as the
present point is concerned, it is categorically stated that
no further notifications are required to be issued and that
they are needed only to define the schene for defernment of
tax. Indeed, rules were franed in order to inplement the
deferment schene which canme into force with effect from
1-4-1983. We shall refer alittle later to these rules.

Secondly, there is no warrant for assuming that the notifi-
cation envisages conditions for the issue of the eligibility
certificate other thanthose specified by itself. There is
not hing in the | anguage of the notification to suggest that
anything further is needed to enable the Director of Indus-
tries to . grant the exenption. Wthout the guidelines, the
requi renment for an exenption certificate would not becone an
"enpty formality" as suggested by the Full Bench. The Direc-
tor of ‘Industries has toissue the same after satisfying
himsel f that the applicant industry falls within the terns
of the notification in the follow ng respects--

(a) that the assessee is one of the class of dealers set out
in colum ( 1);

(b) that he has set up an industry in the State;

(c) that it has been set up in one of the districts set out
in the annexure and the category to which it bel ongs;

(d) that the industry has conmenced production after 1-4-81

(e) that the assessee has not  opted for - the defernent
schene.

These conditions are nmany and detailed and ~do not |eave
anything to the discretion of the Director of Industries. W
fail to wunderstand what need there was to lay down any
el aborate procedure therefore. Even if there was, and the
earlier procedure by way of application form declaration
formand formof certificate were to be adapted, that proce-
dure, by itself, did not, as pointed out wearlier, contain
any reference to the assessee being a traditional industry
or otherw se. To assume first that the conditions specified
in the notification are not exhaustive or suffi-
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cient and may | ead to abuse of power by executive authori-
ties wunless canalised by procedural guidelines and then to
say that such a conclusion is borne out by the nere refer-
ence to a certificate being granted by the Director of
I ndustries because, under sone earlier schemes, such certif-
icate was being granted on a restricted basi's, does. not
appear to be sound logic. W are, therefore, of opinion that
the notification is quite clear and | eaves no area of vacuum
whi ch needs to be suppl enented by guidelines. Thirdly, if we
read the last part of the entry in colum (3) of the notifi-
cation as envisaging rules to be franed for the grant of the
eligibility certificate, no such rules were flanmed. Only
instructions were issued. These instructions say that even
an assessee, who fulfills all the requirenents of the noti-
fication, wll not be eligible for exenption unless he
fulfills one nore condition outside the notification. They
travel beyond and counter to the notification. They restrict
the scope of exenption under the notification. They deny
exenption to a person who qualifies for it under the statu-
tory notification. Indeed, there is force in the contention
that if the statutory notification is construed as permit-
ting the State by rules or executive instructions to pre-
scribe other conditions for exenption, whether new or based
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on past practice, it is liable to be struck down on the
ground of inperm ssible delegation of |egislative power to
the executive. This, certainly, they cannot do.

A further devel opment which has been relied on by the
State but does not really seemto help its case may now be
referred to. State Act 25 of 1982 inserted S. 22 D in the
Act in the follow ng terns:

"22-D. Special provisions relating to deferred paynent of
tax by Industrial Units--Notw thstanding anything contained
in any other provisions of this Act, a registered dealer
who i s--

(a) registered as a small scale industrial unit with Indus-
trial Departnent of the Governnment of Madhya Pradesh; or

(b) registered with the Director General of Technical Devel -
opnent as an industrial unit; or

(c) registered as an industrial unit by any authority duly
enmpowered to do so by the Governnent of Madhya Pradesh or
the Central CGovernnent; or

(d) holding alicence under the Industries (Devel opnent and
Regul ation) Act, 1951 (No. 65 of 1951).
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and who in each case has or may set up a new industrial unit
in any district of Madhya PradeSh if eligible for grant of
the facility of deferred payment of tax under the schene
providing for grant of incentive to enterpreneurs for set-
ting up new industrial units in the state as the State
CGovernment may nake in this behal f may nmake deferred paynent
subj ect to such restrictions and conditions as may be speci -
fied in such scheme."

Thereafter, the State Governnent franed the M P.  Defernent
of Payment of Tax Rul es, 1983 which were gazetted of 1.9.83
but with retrospective effect from1.4. 1981 (that is, even
anterior to the date of the notification). Rules 3, 4 and 14
are relevant and may be set out here.

"3. Eligibility for grant of Facility of Deferred paynent of
tax--(1) A new industrial unit other than a unit specified
inrule 14 which is covered by any of the categories speci-
fied in section 22D and of the Act and which is engaged in
the nmanufacture and sale of any goods shall qualify for
deferred payment of the tax payable by it provided it is
eligible for grant of the concession of exenption from
payment of tax in terns of notification No. A 3-41-81 (35)-
ST-V, dated the 23rd October, 1981 and No. A-3-41-81(31)
ST-V, dated the 29th June, 1982 as anmended fromtine to tine
subject to the provisions of the act. The period pertaining
to which the tax which the new industrial unit can defer

will be the same for which it could have obtai ned the con-
cession of the exenption from paynment of tax, i.e., the
period pertaining to which the tax can be deferred will be

the period shown in colum (2) of the said notification. (2)
The new industrial unit shall be eligible to defer-only the
paynment of tax which is due fromit under the Act.

4. Application for Schenme of deferred payment and grant of
certificate of eligibility--(1) A new industrial unit opting
for the schene of deferred paynent of tax shall apply for
and obtain a certificate of eligibility in accordance wth
the instructions issued by State Governnent in the Comerce
and Industries Department for the said purpose. An applica-
tion in witing shall be submitted within forty five days of
the publication of these rules or of commencenent of the
producti on whichever is later. In the application formthe
620

new industrial unit shall indicate that it has opted for
schene of deferred paynent of tax. The option once exercised
shall be irrevocable. The formof the application as well as
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the certificate of eligibility shall be as specified in the
said instructions. The application shall be nmade to the
General Manager, District Industries Centre of the district
where the new industrial unit is or is proposed to be |ocat-
ed and shall be processed further in accordance with the
said instructions. The certificate of eligibility in respect
of large and medi um scal e units shall issued by the Director
of Industries (Governnment of Madhya Pradesh) and in respect
of small scale units by the said General Manager, and shal
carry a specific and district nunber given by the said
of ficer.

(2) A copy of the certificate of eligibility shall be for-
war ded by the officer issuing the certificate to the appro-
priate Sales Tax Oficer, i.e. the Sales Tax Oficer in
whose circle the industrial unit is registered as a dealer
The Sal es Tax O ficer receiving the copy of the certificate
of eligibility shall nmaintaina record of the same in such
form as may be directed by the Comm ssioner and shall not
enforce recovery of the tax payment whereof has been shown
to have been deferred in the certificate of eligibility.

(3) The new industrial unit shall be entitled to defer the
paynment of the tax for a period of ten years. This entitle-
ment shall be available only on receipt of the certificate
of eligibility to it under sub-rule (1). The certificate of
eligibility shall showthe duration for which the paynent of
the tax has been deferred. The year in-which the tax per-
taining to any accounting year of the-industrial wunit is
required to be paid consequent upon defernent of tax shal
al so be shown in the certificate of eligibility. The entire

tax assessed pertaining to any-accounting ~year  shall be
payabl e by the industrial unit in [unp sumon the expiration
of duration of defernment and paynent of such'tax ‘'shall be

nmade wthin thirty days of the date on which the period of
ten years from the end of the relevant accounting year
expires.
14. Non-availability of facility of deferred paynments--The
result of the schene of deferred paynent of tax shall not be
available to the following new industrial units, nanely:
621
(A (1) flour mills (Excluding Roller Flour M1lls); (2) O
mlls (excluding Solvent Extraction Plants); (3) dall mlls;

(4) sawmlls; rice mlls;

(6) printing presses of all types;

(7) cotton ginning and pressing factories;

(8) ice factories;
(9) such other industries as may be notified by Governnent
fromtime to tinme.
(B) industrial units undertaking expansi on, nodernisation or
di versification;
(C a closed unit revived by an entrepreneur
(D) units claimng interest free | oans as an existing unit
establishing a new unit;
(E) an industrial unit set up by transferring or shifting or
di smenting an existing industry.
A note was also published in the Gazette explaining the
background of the rules. It reads thus:
"NOTE EXPLAI NI NG THE BACKGROUND OF THE SCHEME COF DEFERRED
PAYMENTS TAX
The Government of Madhya Pradesh, with a viewto accelerat-
ing the pace of industrialisation have announced concessi ons
regardi ng the payment of tax under the Madhya Pradesh Gener-
al Sales Tax Act, 1958 and the Central Sales Tax Act, 1956
by new industrial units going into production after 1st
April, 1981 which contenpl ate--
(a) total exenption from paynent of tax whether State or
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Central by new industrial units going into production after

1st  April, 1981 for varying periods depending upon the
district in which the new industrial unit is set up
622

(b) defernment of the paynment of tax in lieu of the above
sai d exenption for a period of ten years.

To give effect to the concession of exenption from paynent
of tax, the Government in the Separate Revenue Departnent
have already issued the follow ng notifications:

(i) F. No. A3-41-81(35)-ST-V, dated 23rd Cctober, 1981
(ii)F. No. A3-41-81 (25)-ST-V, dated 1st May, 1982

(iii) F. No A3-41-81(24)-ST. V, 1st My, 1982.

(iv) F. No. A3-41-81 (31)-ST-V, dated 29th June, 1982

Wth a viewto enabling those new industrial units who opt
for the alternative concession of defernent of paynent of
tax, a special provision in the shape of section 22-D has
been inserted in the Madhya Pradesh General Sales Tax Act,
1958 with effect fromilst April, 1981, according to which
the facility of deferring the paynent of tax which becone
avai | abl e subj ect to the provisions of the schenme providing
for the grant of incentives for setting up the new industri-
al Units;

The aforesaid rul es have therefore been franed to formulate
the schene of deferred paynent of tax."

It mght appear, at first sight, that since the relief by
way of defernment of tax is only in the nature of an alterna-
tive to the provision for exenption and the forner 1is not
available to traditional industries because of rule 14
above, the sane should be the positionin regard to the
exenption provision also. There are, however, several diffi-
culties in accepting this suggestion. In-the first place,
the rules relate to tax defernent and not tax exenption. It
is open to the State Governnent, particularly in view of S.
22D, to frame such schene for the purpose as it nay deem
fit. The provision for exenption, however, needs to be spelt
out, under S. 12, in a statutory notification. Secondly if,
as is being urged on behalf of the State, it is /explicit
even on the terms of the notification that traditiona
industries are excluded, it is not necessary for the rules
of defernment to specifically provide that they will not be
available to the industries listed inrule 14 particularly
when rule 4 has incorporated the requirenent of an eligibil-
ity certificate in accordance with
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the previous instructions for the said purpose. Thirdly rule
14 excludes fromthe schene not nerely "traditional indus-

tries" covered by para (A) but also industrial units (which
may not be ‘traditional industries’) falling under paras (B)
to (E). Fourthly, the rules are not inconsistent. with the
interpretation that, while all industries fulfilling the
terms of the notification can claimexenption under-it, only
sone of those units, which do not fall under rule 14, can
opt for the alternative of determent. W are, therefore, of
opi nion that even the retrospective promul gation of these
rules provide no assistance in the interpretation of the
notification.

A reference has now to be nmade to the notification of
3/7/87 amending the 1981 notification wth retrospective
effect so as to exclude what may be described in brief as
‘“traditional industries’ though, like rule 14 of the defer-
ment rules, the exclusion extends even to certain other
non-traditional units operating in certain situations.
Though this notification purports to be retrospective, it
cannot be given such effect for a sinple reason. W have
held that the 1981 notification clearly envisages no exclu-
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sion of any industry which fulfills the terns of the notifi-
cation fromavailing of the exenption granted under it. In
view of this interpretation, the 1987 amendment has the
effect of rescinding the exenption granted by the 1981
notification in respect of the industries nmentioned by it.
S. 12 is clear that, while a notification under it can be
prospective or retrospective, only prospective operation can
be given to a notification rescinding an exenption granted
earlier. In the interpretation we have placed on the notifi-
cation, the 3/7/87 notification cannot be treated as one
nerely clarifying an anbiguity in the earlier one and hence
capabl e of being retrospective: it enacts the rescission of
the earlier exenption and, hence, can operate only prospec-
tively. It cannot take away the exenption conferred by the
earlier notification.

We would like to add that we agree with the view of the
Ful | Bench that, if the notification is interpreted as done
by it or even hold it to be anbiguous, there is no scope for
the assessee to invoke the doctrine of prom ssory estoppel
W have " already dealt with this aspect in regard to the
cases in-which the State has appealed. In the other cases
covered by the Full Bench decision, the nere fact that an
exenption was initially granted and then revoked would be
insufficient to found the claimof estoppel particularly
when it has been found that the assesses started production
after 12.1. 1983 and cl ai ned exenption very much later. But
since, in our view, the terms of the notification are clear

and envisage no denial of exenption to traditional indus-
tries, this question does not survive.
624

Bef ore we concl ude, we have to refer to one aspect which
we have touched upon at the very beginning of the judgnent
and that is the dismissal, in limne;, of the Special Leave
Petition filed in this Court by the petitioners before the
Ful | Bench. It has been pointed out that the above petition
was di sm ssed notwi thstandi ng that the Special Leave Peti-
tion in the case of GS. Dhall & Flour MIls was al'so then
pendi ng for admission. It would perhaps have been better if
both the S. L.Ps. had been taken up and dealt with together
However, the S.L.P. against the Full Bench was disnissed
and, two of us having been nenbers of the Bench -that dis-
mssed it, we nmay observe that Sri Salve is perhaps right in
saying that it was the content of paras 20 and 21 of the
Ful | Bench judgnent that persuaded this Court to disniss the
S.L.P. there against. The Full Bench has there pointed out
that even if it could be said that two interpretations of
the notification were equally plausible. the assesses in
those cases had set up the industries after ‘the explicit
instructions of 12.1. 1983 were nmade public and thus took a
deliberate risk and had only thensel ves to thank. Neverthe-
| ess, the fact is that the view taken by us on the scope of
the notification runs counter to the Full Bench decision
whi ch nust be treated as overrul ed.

For the above reasons, we have cone to the conclusion
that the GS. Dhall and Flour MIls case laid down the
correct law and not the Full Bench. W would Iike to add
that we are not quite happy to arrive at this decision. It
does seemlikely that the State Governnent had not i ntended
the exenption to be availed of by certain categories of
industries. But it has failed to achieve this purpose on
account of the wide |anguage in which it couched the exenp-
tion notification. W find ourselves unable, for the reasons
di scussed above, to discover any valid legal basis on which
the exenption clearly granted can be wthheld from the
assesses here. We, therefore, dismiss the appeals of the
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State and allow the appeals preferred by the assesses and
hold thementitled to the exenpti on under the 1981 notifica-
tion. We, however, nmake no order regardi ng costs.
R S. S Appeal s

filed by State dism ssed

and ot her appeal s al | owed.
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