http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 5

PETI TI ONER:
DUTTA ASSOCI ATES PVT. LTD.

Vs.
RESPONDENT:
| NDO MERCHATI LES PVT. LTD & ORS.
DATE OF JUDGVENT: 18/ 11/ 1996
BENCH:

B. P. JEEVAN REDDY, SUHAS C. SEN

ACT:

HEADNOTE:

JUDGVENT:
JUDGMENT

B. P. JEEVAN REDDY, J.

Leave granted.

I nexplicable indeed are the ways of the rulers on sone
occasions - and this.is one such instance. The Conm ssi oner
of Excise, Assamcalled for tenders for whol esale supply of
rectified spirit [Gade-1] to the Excise Wrehouse at
Tinsukia for the period My 16, 1994 to May 15, 1996. The
tender was floated on My 28, 1993. As nmany as seventeen
tenders nentioned below were received quoting the rate
menti oned agai nst each person‘s nane:

1. Ms. H mangsu Enterprises

RK Bardol oi Road, Dibrugarh Rs. 9.20
2. Shri Jitendra Nath Saikia

Chowki di nghee, Di brugarh Rs.  10. 48
3. Ms. Dutta Associate Pvt. Itd.

Chowki di nghee, Di brugarh Rs. 11.14
4. Shri Pradip Kumar Dutta

Chowki di nghee, Di brugarh Rs. 11.75

5. Ms. Cviliyar Enterprises

Raj gar h, Guwahat i Rs. 12.57
6. Ms Onash Enterprises

GS Road, Guwahati Rs. 13.20
7. Shri Umesh Chandra Bora

Laukul i, Tinsukia Rs.  13. 69
8. Ms. North East Trade Agency

At hgaon, Guwahat i Rs. 113.99
9. Ms. Aco Traders

Raj gar h Road, Guwahat i Rs. 14.28
10. Ms. Noble Sal es Agency

GS Road, Dispur, Guwahati Rs. 14.55
11. Shri Pranab Kunmar Raj khowa

Coal Road, Jor hat Rs. 15.05
12. Ms. United Assam Conpany

Rupal i Path, Jorhat Rs. 15.55
13. Ms. Mercentiles Pvt. Ltd.

Bi shnu Market, Guwahati Rs. 15.55
14. Shri Vijay Kumar Jasrasaria

Guwahat i Rs. 16.05
15. sShri Dilip Raj khowa, Tinsukia Rs. 16.13
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16. Ms. Pradip Kumar Khaitan

AT Road, Jor hat Rs. 16.39
17. Ms. New Ashish Enterprise
TR Phukan Road, Guwahati Rs. 16.55

It is stated that out of seventeen tenders received,
tenders of persons nentioned at Sr. Nos.1l and 2 were found
ineligible and were, therefore, excluded from consideration
If that were so, one would have excepted the Conm ssioner to
accept the offer of the person at Sr. No.3 [Dutta Associ ates
Private Linited, the appellant herein], his being the | owest
tender. He did not do so. He did not say that the offer of
Dutta Associates was not a genuine offer or that the is not
ina positionto fulfil the terns of the contract, if
entered into with him On the other hand, the Conmi ssioner
and the Covernnent entered upon an exercise of determ ning,
what they call, "viability range". They deternined the
viability range between Rs. 14.72 to Rs. 15.71 per LPL. It
is said that his viability range was arrived at keeping in
view the 'prevailing prices outside the State inasmuch in
view the " prevailing prices outside the State inasmuch as
nost of the rectified spirit to be supplied under the
contract had to be procured outside the State of Assam |If
viability range was the relevant basis, then one would have
expected the Comm ssioner and the Government of Assam to
have accepted the/tender at Sr. No.11 [Sri Pranab Kunar
Raj khowa], whose bid was the lowest within the viability
range. They did not do this either. They called upon Dutta
Associ ates [appellant herein] to revise his offer which he
did by quoting Rs. = 15.71 per LPL [which happens to be the
maxi mum of the viability range]. Hs bid was accepted.
Wher eupon I ndo Mer chanti | es Private Limted [first
respondent herein] who is at Sr.No. 13 in the aforesaid |ist
of tenders, filed a wit petition inthe Gauhati Hi gh Court
guestioning the acceptance of appellant‘s tender. Indo
Merchatiles submitted that not-accepting his tender at Rs.
15.55 and accepting the tender of =~ the appellant by making
himrevise his bid is contrary tolaw, unfair and arbitrary.
The writ petition was dism ssed by a |earned Single Judge.
The writ petition was dism ssed by a |earned Single Judge.
On appeal, however, the Division Bench has allowed the wit
appeal filed by Indo Merchatiles and  has set -aside the
acceptance of the appellant‘s tender. The Division Bench
found that the Commi ssioner and the Covernnent have acted
unfairly in calling upon the appellant, Dutta Associates,
alone to subnit a counter-offer while not-giving a sinilar
opportunity to other tenderers. The Hi gh Court accordingly
directed that fresh tenders be called for awarding the
contract. It has also made certain directions for the period
until fresh tenders are called for and finalised.

After hearing the parties, we are of the opinion that
the entire process leading to the acceptance  of the
appellant‘s tender is vitiated by nore than one illegality.
Firstly, the tender notice did not specify the ‘viability
range’ nor did it say that only the tenders com ng w thin
the viability range will be considered. Mre significantly,
the tender notice did not even say that after receiving the
tenders, the Comm ssioner/CGovernnent would first determne
the ‘viability range’ and would then «call upon the | owest
eligible tenderer to mnmmke a counter-offer. The exercise of
determning the viability range and calling upon Dutta
Associates to make a counter-offer on the alleged ground
that the was the | owest tenderer anobng the eligible tenderer
is outside the tender notice. Fairness denanded that the
authority should have notified in the tender notice itself
the procedure which they proposed to adopt while accepting
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the tender. They did nothing of that sort. Secondly, we have
concept of ‘viability range’ though Sri Kapil Sibal, |earned
counsel for the appellant, and the |earned counsel for the
State of Assamtried to explain it to use. Learned counse
stated that because of the de-control of nolasses, the price
of rectified spirit fluctuates fromtinme to tine in the
mar ket and that, therefore, the viability range was
determ ned keeping in view (1) distillery cost price; (2)
export pass fees; (3) central sales tax; (4) transportation
charges; (5) transit wastage @1 1/2%- vide the counter-
affidavit filed by the Secretary to Excise Departnment,
CGovernment of Assam pursuant to this Court's orders. Sri
Si bal further explained that because of the possibility of
the fluctuation, the tender notice cantains clause (16)
which reserves to the ~Governnment the power to reduce or
i ncrease the contract rate depending upon the escalation r
decel eration of the nmarket price in the exporting States. W
are still not able to understand. Cause (16) deals wth
post-contract situation, i.e.,” the situation during the
currency of - the contract and not with a situation at the
i nception-of the contract. The tenderers are all hard-headed
busi nessnen. They know-their ~ interest better. |If they are
prepared to supply rectified spirit at Rs. 11.14 per LPL or
so, it is inexplicable why should the Governnent think that
they would not be’ able to do so and still prescribe a far
hi gher viability range. Not only the rate obtaining during
the period when the tenders were called was Rs.11.05 per
LPL, the nore significant feature is that during the period
of about nore than two years pending the wit petition and
wit appeal, the appellant has been supplying rectified
spirit @Rs. 9.20 per LPL. If-it was not possible for anyone
to supply rectified spirit at a ratelower than Rs. 14.72
[the lower figure of the viability “range], how could the
appel | ant have been supplying the sanme at such a low rate an
Rs.9.20 for such a long period. It may be relevant to note
at this stage the circunstances in which the appellant
vol unteered to supply at the said rate. Indo Mercantil es,
the respondent herein, filed the wit petition and asked for
and interim order. The |earned Single Judge directed [vide
order dated June 2, 1994] not be given the contract, he
"shall be allowed to execute the contract at the | owest
quoted rate which is stated to be 9.20 by the wit
petitioner. The respondent No.3 [Dutta Associates] ~states
that the |lowest quoted rate is 11.14. If the | owest quoted
rate is 9.20, it is that rate at which the contract shall be
given to the respondent No.3" It is pursuant to the said
order that the appellant-Dutta Associ ates has been supplying
rectified spirit @Rs. 9.2. per LPL since June 1996 tel

Cct ober 1996. The said order did not conpel the appell ant
[ Respondent No.3 in the wit petition] to supply at the rate

of Rs.9.20p. |If that rate was not feasible or economc, he
could well have said, "sorry". He did not say so but agreed
to and has been supplying at that rate, till Cctober, 1996.

It is equally significant to note that pursuant to the
interimorders of this Court [which directed the Governnent
to inplenent the orders of the Gauhati Hgh Court wth
respect to interimarrangenent] negotiations were held with
both the appellant and the first respondent herein; both
offered to supply at Rs.9.20p. The Conmi ssioner, of course,
chose the first respondent, Indo Merchantiles, Over the
appel l ant, for reason given by him in his order dated
Cct ober 14, 1996. The rate, however, renmains Rs.9.20p. and
the appellant‘s counsel has been nmaeking a grievance of the
Conmi ssi oner not accepting the appellant‘s offer. Al these
facts make the so-called ‘viability range’ and the very
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concept of 'viability range’ |ook rather ridiculous - and we
are not very far fromthe end of the three year period for
which the tenders were called for. Neither the interlocutory
order of the learned Single Judge dated June 2, 1994
af oresaid nor does the order of the Conm ssioner dated
Cct ober 14, 1996 passed pursuant to the interimorders of
this court provide for any fluctuation in the rate of supply
dependi ng upon the fluctuation in the narket rate in the
exporting States, as provided by clause (16) of the Tender
Conditions, which too appears rather unusual. The order of
the learned Single Judge aforesaid does not also say that
the rate specified therein is tentative and that it shall be
subject to revision at the final hearing of the wit
petition. As a matter of fact, no such revision was made
either by the |l earned Single Judge or by the Division Bench

It is in these circumstances that, we said, we have not been
able to understand or appreciated the concept of ‘viability
range’ , its necessity and/or its real purpose. Thirdly, the
Di vi sion Bench states repeatedly in its judgnent that having
determ ned the ‘viability range’, the Governnment call ed upon
only the appellant-Dutta Associ ates [third respondent in the
wit petition/wit appeal ] to nake a counter-offer to cone
within the ‘viability range’ and that his revised offer at
the higher limt off the ‘viability range’ [Rs.15.71] was
accepted. The Divisions Bench has stressed that no such
opportunity to nmde a counter-offer was given to nay ot her
tenderer including the first respondent. As the Division
Bench has rightly pointed out, thisis equally a vitiating
factor.

It is thus clear that the entire procedure followed by
t he Conmi ssi oner and the Governnent of Assamin accepting
the tender of Dutta Associates [appellant herein] \is unfair
and opposed to the norns which the Governnent should foll ow
in such matters, viz., openness, transparency and fair
dealing. The Gounds No.1 and 2, which we have indicated
her ei nabove, are nore fundanental than the third ground upon
whi ch the High Court has allowed the wit appeal.

Before parting wth this natter, we nust also say that
we have not been able to appreciate a particul ar observation
of the Division Bench. In Para-12 of its judgnent, it said:
“In matter like supply of spirit to warehouse, offer of |ow
or high rate does not affect the government revenue. The
nore the profit earned by the supplier, the nore sales tax
can be levied by the governnment". W find it difficult to
understand how the acceptance of tender at high rate does
not effect the government revenue. Secondly, we find it yet
nore difficult to wunderstand the observation that nore

profit the supplier earns, the nore sales tax wll the
government realise. Sales tax is not linked with the profit.
it is linked to the sale price and we see no logic in

government paying higher rate at a substantive figure and
realising sales tax at a smaller figure.

In the circunstances, we affirmthe judgment of the
Division Bench in wit appeal on the grounds stated above
and direct that fresh tenders may be floated in the |ight of
the observations made in this judgment. W reiterate that
what ever procedure the Government proposes to follow in
accepting the tender nmust be clearly stated in the tender
notice, The consideration of the tenders received and the
procedure to be followed in the matter of acceptance of a
tender should be transparent, fair and open. Wile a
bonafide error of judgnent would not certainly nmatter, any
abuse of power for extraneous reasons, it is obvious, would
expose the authorities concerned, whether it is the Mnister
for Excise or the Comm ssioner of Excise, to appropriate
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penalties at the hand of the courts, following the law laid
down by this court in shiv Sagar Tiwari v. Union of India
(re.: Capt. Satish Sharma and Snt. Sheila Kaul) [Wit
Petition No. 585 of 1995].

We further direct that pending the finalisation of the
contract pursuant to the tenders to be floated hereinafter
pursuant to the directions nmade herein, the present
temporary arrangenment shall continue. Though Sri Sibal has
guestioned the correctness of the Commissioner's Oders
dat ed Cctober 14, 1996 awarding the contract for the interim
period to |Indo Merchantiles, we are not prepared to accept
the criticism In our opinion, the Conm ssioner has given
valid reasons for preferring Indo Merchantiles over the
appel | ant when both were prepared to supply at the sane rate
of Rs.9.20 per LPL. W further direct that fresh tenders
should be floated within two nonths from today and the
entire process finalised wthin four nonths fromtoday.

The appeal is accordingly dismssed subject to the
above observations. No costs.




