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ACT:

I ncome Tax Act, 1961-s. 70-Assessee-A Contractor-
Purchased two plots of lands for excavation of land to
fulfil railway contract-After work conpleted | ands sol d-Loss
i ncurred-Wet her capital or revenue | oss.

HEADNOTE:
The assessee-conpany while carrying on business as a
Contractor entered into a contract with the Railway

Administration, inter alia, for the execution of earth work
required for the construction of a newrailway yard. For
thi s purpose, the assessee purchased two pieces of land at a
total cost of Rs.68,241. Soon after the work was over, the
assessee sold both lands for a sumof Rs.23,000, thereby
sustaining a loss of Rs.45,241. The assessee treated this as
the value of the excavated earth, and apportioned the anount
inits accounts in assessnment years 1965-66, 1966-67 and
1967-68. The claim of the assessee to —a deduction of
Rs. 30,045 for the assessnment year 1966-67 was di sal | owed by
the I ncone-tax Oficer on the ground that it represented a
capital |oss. The Appellate Assistant Comnissioner dism ssed
the first appeal of the assessee. The Income Tax Appellate
Tri bunal allowed the second appeal of the assessee on the
ground that the land forned a wasting asset and by constant
di gging of the earth the | and had becone unserviceabl e.

In the Reference, on the question whether the | oss of

Rs. 30,045 clainmed by the assessee is a capital “loss or a
revenue | oss, the Hi gh Court held that the | oss of the said
amount claimed by the assessee was a capital loss  and,

therefore, the assessee was not entitled to a deduction
Dismssing the appeal of the assessee-conpany to this

Court,

N

HELD: The assessee was full proprietor of the two
pi eces of land and for an indefinite period. The reason for
acquiring the land was no doubt to provide a ready supply of
earth to the work site nearby, but there was nothing to
prevent the assessee from continuing as owner of
220
the land even after the railway contract had been executed
and putting it to any other use. The |land was treated by the
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assessee as its fixed asset. In all the circunmstances of the
case, the two pieces of land nmnust be regarded as capita
assets, and the loss clained by the assessee nust be
regarded as a capital |oss.[222B-D

M A Jabbar v. Commissioner of Incone-tax, Andhra
Pradesh, [1968] 68 I TR 493, 497-8 di sti ngui shed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 1649
(NT) of 1974

Fromthe Judgnent and Order dated 25.1.1974 of the
Oissa Hgh Court in S.J.C No. 111 of 1972.

Govind Das and J. R~ Das for the Appellant.

S. C. Manchanda, M ss A’ Subhashini and K C. Dua for the
Respondent .

The Judgrment of the Court was delivered by

PATHAK J.© This appeal by special leave is directed
agai nst the judgnent of the H gh Court of Oissa disposing
of an Incone-tax Reference and answering the follow ng
guestion in favour of the revenue and agai nst the assessee:

"Whether in~ the facts and circunstances of the
case, the loss of Rs.30,045 claimed by the
assessee/is a capital loss or a revenue | o0ss?"

The assessee is a private linmted conpany carrying on
business as a contractor. In April 1964 it entered into a
contract with the South-Eastern Railway Administration for
the execution of « earth work, ~bridge work and other
m scel | aneous works required for the construction of a new
railway yard. As it was required to supply earth outsidethe
railway |land the assessee found it expedient to buy two
pi eces of land from which earth could be excavated and
conveniently taken to the work site. One piece of |and was
acquired at a cost of Rs.53,196 during the calendar year
1964 corresponding to the assessnent year 1965-66, and the
other piece of land was acquired for Rs.15,045 during the
cal endar year pertaining to the assessnent year 1966-67,
bringi ng
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the total cost to Rs.68,241. Soon after the work was over,
the assessee sold both lands for a sum of Rs. 23,000, thereby
sustaining a loss of Rs.45,241. The assessee treated this as
the val ue of the excavated earth, and apportioned the anopunt
inits accounts in the following nanner, Rs.8,196 as the
cost of the earth for the assessnment year 1965-66, Rs. 30,045
towards the earth excavated in the assessnent year 1966-67,
and Rs. 7,000 towards the earth excavated for the assessnent
year 1967-68. The Inconme-tax O ficer accepted the claimfor
the assesnment year 1965-66. The claimof the assessee to a
deduction of Rs.30,045 for the assessnment year 1966-67 was
di sal |l owned on the ground that it represented a capital |oss.
The assessee proceeded in first appeal to the Appellate
Assi stant Comm ssioner of Income-tax but the appeal —was
di sm ssed. A second appeal was allowed by the |[|ncone-tax
Appel late Tribunal on the ground that the land fornmed a
wasting asset and by constant digging of the earth the |and
had becone unserviceable. On a reference being made to the
Hi gh Court of Orissa at the instance of the Conm ssioner of
I ncome-tax on the question of |aw set forth earlier the Hi gh
Court held that the loss of Rs.30,045 claimed by the
assessee was a capital loss and therefore, the assessee was
not’entitled to a deduction

The question in this appeal before us is a short one.
Can it be said that the loss of Rs.30,045 is a capital |oss
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or a revenue loss? It is not in dispute that the assessee
did not deal in land. It was a contractor and it had
acquired the land for the purpose of obtaining a ready
supply of earth in order to fulfil the contract with the
Rai | way Adm nistration. The |and was not its stock-in-trade.
VWhat it needed as raw material for the purpose of the
contract was | oose earth and this it obtained by the process
of excavation fromthe |and. Morreover, the two pieces of
land were shown as fixed assets by the assessee itself in
its bal ance-sheet.

Learned counsel for the assessee relies on MA. Jabbar
v. Commi ssioner of |Incone-tax, Andhra Pradesh, [1968] 68
I.T.R 493, 497-8 but that is a case where the |and was
taken on lease for a limted period of 11 nonths with the
right to enter, occupy and use for a quarrying purpose and
to render nmarketable and carry away sand within or on the
land. This Court held that the |ease noney paid by the
assessee was deductible as revenue expenditure. The Court
referred to the short period of the |ease, which indicated
that the " lease was not an asset of an enduring nature, that
the only right under the lease was to take away the sand
lying on the land, and in fact as the sand lay on the
222
surface no question arose of digging and excavating for the
sand, and no operations were to be perforned on the |and.
The Court laid great’ enphasis on the circunstance that the
assessee did not acquire the land. Therefore, the Court held
that the assessee "did not acquire —any fixed or capita
asset of an enduring nature."

The facts in the present case are entirely different.
Here, the assessee was full proprietor of the two pieces of
land and for an indefinite period. The reason for acquiring
the land was no doubt to provide a ready supply of ‘earth to
the work site nearby, but there was nothing to prevent the
assessee from continuing as owner of the |and even after the
railway contract had been executed and putting it to any
ot her use. The land was treated by the assessee as its fixed
asset. In all the circunstances of the case, the two pieces
of land nust be regarded as capital assests, and the | oss
clainmed by the assessee nust be regarded as a capital | oss.

The High Court is right in the viewtaken by it, and
the appeal is liable to be dism ssed.

The appeal is dismssed with costs.

A P.J. Appeal dism ssed.
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