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RUMA PAL, J.

Leave granted.
The appellant had filed a wit petition before the Bonbay
Hi gh Court challenging a notice dated 26th My, 2004 issued by
the respondents, calling upon the appellant to renmove its
hoarding as it was erected in a Heritage Precinct.
The inmpugned notice had been issued pursuant to an
order of the Hi gh Court dated 5th My, 2004 confirming a report
of the Maharashtra Heritage Conservation Comrittee (set up
by the State Governnent under the Heritage Regul ations, 1995
and referred to hereafter as the "MHCC ) filed in Wit Petition
No. 1132 of 2002. That wit petition had been filed by way of
public interest litigation by the added respondent herein. The
wit petition had inter alia sought for an order fromthe Hi gh
Court directing the renoval of hoardings. The H gh Court had
referred the nmatter to an Expert Commttee set up by the Hi gh
Court. The Expert Conmittee submitted two |ists of hoardings
whi ch, according to the Committee, violated the Heritage
Regul ati ons for G eater Bonbay, 1995. On 19th April, 2003, the
Hi gh Court granted liberty to the owners of the hoardings to file
representations before the MHCC raising any objections that
they m ght have to the renoval of the hoardi ngs. The MICC
heard the objections of the hoardi ng owners and ot hers
concerned with the hoardings, and ultimtely submitted a report
to the High Court. The MHCC was of the opinion that various
hoar di ngs includi ng the appellant’s hoardings, violated the
guidelines formulated relating to heritage buil di ngs/structures
and in heritage precincts. The High Court directed the
i mpl enentation of the report of the MHCC by the respondents
on 5th May, 2004. Consequently the inmpugned notice was
i ssued on 26th My, 2004.
In response to the notice the appellant filed a
representati on before the MHCC contending that the
Mahal axmi Precinct was not included in the heritage list. The
appel l ant did not wait for the outcome of the representation, but
filed a wit petition before the Hi gh Court inpugning the notice
and obtained an interimorder as we have al ready noted. In
the meanwhile, the MHCC rejected the representati on of the
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appel l ant and also filed an affidavit in the pending wit petition
in which it reiterated inter alia that the appellant’s hoardings
shoul d be renoved. The Hi gh Court found that the reasoning

of the MHCC was neither perverse nor illegal. Although initially
the H gh Court had granted an interimorder restraining the
respondents fromtaking any steps to denolish the appellant’s
hoarding, ultimately by an order dated 21st July, 2005, the High
Court dismissed the wit petition. The interimorder was
continued till 15th October, 2005, in order to enable the

appel lant to test the correctness of the order of the H gh Court
before this Court.

The special |eave petition filed by the appell ant was
entertained by us on 7th October, 2005 when we issued notice

and al so stayed the denolition of the hoardings till 18th

Oct ober, 2005.

On 18th COctober, 2005, the nmatter was heard extensively.

The appel | ant contended that the hoarding was situated within

t he Mahal axm Precinct, which was not a Heritage Precinct.

Qur attention was drawn to the various entries in the Schedul e
to the Resolution dated 24th April, 1995 of the Urban

Devel opnent Departnent from which, according to the

appel lant, it was anply cl ear that the Mahal axm Precinct was
listed as a "location® and not as a Heritage Precinct. It was al so
submtted that the MHCC had filed an affidavit before the H gh
Court incorrectly construing the schedule. It was submtted that
the interpretation put by MHCC, which was accepted by the

H gh Court, in fact amounted to an anendnent of the schedul e

for which there was a specific procedure and the procedure

could not be circumvented by a process of interpretation. It was
stated that the there were other hoardings in the precinct, which
had not been proceeded agai nst by the respondents and in fact

in one of the Special Leave Petitions (SLP \005 CC

No. 4817/ 2004); (Ms. Mttle Brothers and Anr. Vs. State of
Maharashtra ) this Court had issued an interimorder staying

the operation of the judgment and order of the High Court in so
far as it pertained to that case.

As we have accepted the subm ssions of the

respondents, it is not necessary to note their subm ssions in
support of the Hi gh Court’s decision. Perhaps we could have
nmerely dism ssed the Special Leave Petition. But having regard
to the nunmber of matters filed we were of the view that we
shoul d gi ve our reasons in support of the dismssal

The Maharashtra Regi onal and Town Pl anning Act, 1966

(referred hereinafter as the "Act’) provides for preparation
submi ssi on and sanction of a devel opment plan. Section 22 of
the Act which provides for the contents of the plan states that
the devel opnent plan shall provide for specified mtters
including "preservation of features, structures or places of

hi storical, natural, architectural and scientific interest and
educational value and all heritage buil dings and heritage
precincts".

In exercise of powers under Section 31(1) of the Act, the

State CGovernnent by Resolution dated 21st April, 1995

sancti oned Devel opment Control Regul ation No.67 along w th
appendi x VII-A as specified in the schedul e appended to the
resolution and fixed 1st June, 1995 as the date on which the
Regul ation 67 woul d conme into force.

Regul ation 67 broadly deals with the Conservation of

listed buildings, areas, structures and precincts of historica
and/ or aesthetical and /or architectural and/or cultural value
(heritage buildings and heritage precincts). Regulation 67 (2)
inter alia forbids any addition or alteration of buildings which
were either listed as heritage building or as listed heritage
precincts except with the prior witten permi ssion of the

Conmi ssioner. Sub-regulation (2) of Regulation 67 further
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provi des that the Conmmi ssioner shall act on the advice of/in a
consultation with the Heritage Conservation Comrittee to be
appoi nted by the Governnment" provided that "in exceptiona

cases for reasons to be recorded in witing the Conmi ssioner

may overrul e the recommendati ons of the Heritage

Conservation Conmittee”

The Iist of buildings and precincts to which the Regul ation

was to apply are classified into three grades nanely; G ade-|

Il or Ill. Heritage Grade | buildings/ precincts are those which
are of National Heritage Inportance and are the prinme |and
marks of the city of Munbai. No intervention either external or

i nternal except absolutely essential and m ni mal changes can

be affected in respect of such building/or precincts. Gade-1I
heritage buildings/ precincts are of |ower historical value or
aesthetical merit than ~Gade-I building/ precincts. As far as the

Grade-11 buildings are concerned, internal changes were
generally be perm tted but external changes woul d be

subj ected to scrutiny. Grade-I111 precincts however are of |ower
hi storical, aesthetical or sociological interest. Ext ernal and

i nternal ‘changes could be permtted .in accordance with the

gui del i nes.

By a second Resolution dated 24th April, 1995 the State

Gover nnment sanctioned-a |ist of buildings and precincts of

hi storical, aesthetical, architectural or cultural value as per the
schedul ed annexed to that resolution. The schedule contains in
all 633 itens as Heritage buildings or precincts wth their

"l ocation" described in the next colum. Many of the itens are
over | appi ng. For exanple item 633 pertains to Fort Precinct

whi ch includes 14 sub precincts. ‘Wthin those precincts there
are several buildings which have been separately listed

i ncludi ng the Bonbay High Court at item77. Againitem 107
nmentions "all buildings at Dadabhai Naoroji Road with a specia
focus on Fort House" This is followed by itens 108 to 127 each
of which relate to building/structure onthe Dada Bhai' Naor oj

Road. There is apparently no _consistency in the way that the
list has been prepared. Not only is there overlapping but there
are, at times, inaccuracies. For exanple agai nst i'tem 442
under the heading, 'location’ in respect of several buildings

within the Mahal axmi Precinct, the word appearing is "del eted".
If one were to read the list as it is, one woul'd have to cone to
the absurd conclusion that the |location of the several buildings
mentioned in 442 was "deleted". Therefore a strict or litera
construction of the list would be m spl aced.

It is true as far as Mahal axmi Precinct is concerned,

al t hough there is a separate map indicating the precinct along
with all other precincts, it does not appear under the colum
"Nat ure of Monunents Building, Precincts etc." but in the

col um headed "Location", against serial Nos. 441 and 442.

But | ocations have generally been indicated in the list with
reference to roads. A precinct cannot be a "location" since it is
really an area. In such circunstances it is reasonable to
ascertain the intention of the State Governnent fromthe map
annexed to the list. The fact that no map of any other [ocation
has been given coupled with the fact that only maps of heritage
preci ncts have been given in our opinion wuld certainly

i ndi cate that Mahal axm precinct is indeed a |listed heritage
preci nct against serial No.442 as nentioned in the nap

The list also refers to five precincts, namely Banganga

Preci ncts nentioned against SI. No. 384, Opera House

Precincts, Sl. No.401, Gandevi Precinct, SI. No.432,

Mahal axmi Precinct, SI. No.442, Khotachiwadi Precinct, S

No. 508, Mat har pakhadi Precinct, SI. No.522 and Bandra

Precinct, SI. No. 612. There is no other precinct which is
mentioned as a | ocation

The MHCC has taken into consideration the nature of the
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list, particularly the naps annexed thereto, to cone to the
concl usion that the nentioning of Mahal axm Precinct under the
headi ng of "location" was clearly not the intention of the State
Governnment, but the intention was to treat the precinct along
with all other precincts of which maps are given as heritage
precincts. The Hi gh Court endorsed this opinion. W see no
reason to take a different view Additionally the H gh Court has
noted that the MHCC had said that ever since June, 1995 when

the Regul ation 67 cane into force, all Devel opnment proposals
relating to buildings and properties situated in the Mahal axni
Preci ncts had been submitted to it for clearance. This again

i ndi cates that Mhal axmi Precinct is a Gade-111 Heritage site.
As far as the case of Ms. Mttle Brothers (relied upon by

the appellants), is concerned, it appears fromthe order issued
by us in that matter on4.6.2004, that this Court had stayed the
operation of the order of the H gh Court to the extent that it had
di rect ed hoardi ngs whi ch are contained in Precincts proposed

to be added to the list of heritage buildings/ structures to be
denol i shed. I'n the present case there is no question of a
proposed ‘i ncl usi on of buildi ngs/precincts in the heritage |ist.
There is also no question of anendnent of the I|ist

appended to the Resolution dated 24th April, 1995. The

intention of the State Governnent as has been cull ed out by the
MHCC and affirmed by the Bonbay H gh Court and as found by

us is that the list as it exists includes Mahal axm Precinct as a
heritage precinct.

In the circunstances aforesaid, the appeals -are

di sm ssed and the iinterimorder is vacated. However the

appel lant is given the liberty to denmolish the hoardings itself
within a period of 10 days fromtoday. If it -fails to do so, it will be
open to the respondents to take steps pursuant to the

i mpugned notice. No order as to costs.




