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The controversy raised in these appeals
relates to the validity of appointment of arbitrator by
the Banaras El ectric Light and Power Conpany Ltd. (for
short the conmpany) , respondent herein. The Hi gh
Court of Calcutta havi ng uphel d the appoi ntnent made
by the conmpany and extended the tinme for subnission
of award, repelling the objections raised by the
U P.State Electricity Board (for short the Board), the
Board filed these appeals assailing the judgment of the
H gh Court.

The short resune of the facts of the case
rel evant for the purpose of determ nation of the
controversy may be stated thus : The appel |l ant Board,
in exercise of its power under Section 6(1) of the Indian
Electricity Act, 1910 (for short 1910 Act) purchased
the undertaki ng of the respondent conpany. Certain
di sputes having arisen regardi ng the node of
assessment of the purchase noney to be paid by the
Board to the conpany, the conpany appoi nted an
arbitrator purportedly under Section 52 of the 1910 Act.
The objection raised by the Board agai nst such
appoi nt nent was based on the anendnents introduced
in the 1910 Act by the Indian Electricity
(U. P. Arendnent and Validation) Act, 1976 (for short
the Amendment and Validation Act). It was the
contention of the Board that in view of the specific
provi sions nmade in Section 7-A(6) of the 1910 Act the
Special Oficer appointed by the Govt. of Utar Pradesh
al one has the jurisdiction to assess the net anount
payabl e to the Conmpany as purchase noney. The
Special Oficer was to nake the assessnent in
accordance with the provisions in Section 7-AA of the
Anmendnent & Validation Act. It was the further
contention of the Board that in view of such specific
statutory provisions in the Arendnent and Validation
Act, it was not open to the conmpany to appoint the
arbitrator under Section 52 of the 1910 Act. It may be
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rel evant to state here that the core controversy between
the parties was whet her the purchase price payable to
the conpany was to be assessed on the basis of market

val ue of the undertaking on the date of take-over as
contended by the conmpany or the assessnent was to be
made on the basis of book-value of the undertaking as it
was contended by the Board.

A Division Bench of the Calcutta H gh
Court in the case of U P.State Electricity Board vs.
Upper Jamuna Vall ey Electricity Conpany Ltd. & Os.,
Al R 1988 Cal cutta 336, had decl ared the Arendnent
and Validating Acts as unconstitutional being
di scrimnatory and violative of Articles 19(1)(f), 31 and
14. The Hi gh Court had held that the price had to be
pai d as per market value prevailing on the date of
taki ng over of the undertaking.

When the wit petitions giving rise to the
present appeal s cane up before the Court, |earned
Si ngl e Judge follow ng the aforenmentioned decision of
the Division Bench held, inter alia that since it was
hel d by the Division Bench that the provisions of the
Amendnent and Val i dati on-Act were unconstitutional
the contention raised on behalf of the Board that the
Special Oficer appointed by the State Government has
the exclusive jurisdiction to determnine the purchase
noney coul d not be accepted. Consequentially, the
| ear ned single Judge held that Section 52 of the 1910
Act was applicable in the case and no exception could
be taken to the appoi ntnent of arbitrator by the
conpany. Accordingly, the |earned single Judge
di sposed of the wit petitions giving option to the Board
to exercise its right to appoint its arbitrator failing
whi ch the arbitrator appointed by the conpany wll
proceed with the reference as the sole arbitrator and
publish his award. The judgnent of the |earned single
Judge is under challenge in these appeals.

The question regarding validity of the
provi sions of the Amendnent and Validation Act has
been set at rest by a bench of three | earned Judges of
this Court in the case of State of Utar Pradesh vs. Agra
El ectric Supply Co. Ltd. & Os., (2000) 6 SCC 481, and
State of Uttar Pradesh Vs. Banaras El ectric Light and
Power Co. Ltd. & Ors. , (2000) 6 SCC 488, in which
this Court, placing reliance on the judgment of the
Constitution Bench in Tinsukhia Electric Supply Co.
Ltd. vs. State of Assam (1989) 3 SCC 709, upheld the
validity of the Act/Ordinance and the judgnment of the
Calcutta Hi gh Court was set aside. Simlar view was
taken by this Court in Maharashtra SEB vs. Thana
El ectric Supply Co., (1989) 3 SCC 616 and Vel |l ore
El ectric Corporation Ltd. vs. State of Tam | Nadu,
(1989) 4 SCC 138.

In view of the decisions rendered by this
Court in the afore-nmentioned cases, the judgment of the
Di vi sion Bench of the Calcutta H gh Court in the case
of U P.State Electricity Board vs. Upper Januna Vall ey
El ectricity Conpany Ltd. & O's.(supra) has to be held
to be no | onger good | aw and consequentially the
j udgrment under challenge in which the | earned single
Judge followed the said decision cannot be sustai ned.
The resultant position is that the Special Oficer




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 3

appoi nted by the State Governnent is the only
conpetent authority to assess the ampbunt of purchase
noney to be paid by the Board to the Conpany and

such assessment is to be nade on the book-value of the
undertaki ng. The Arbitrator appointed by the Conpany
has no authority to undertake such exercise. The
Award, if any, passed by such Arbitrator is non-est. It
was stated by | earned counsel for both the parties in
course of hearing of the case before us that in the
meantime the Special Oficer appointed by the State
CGovernment has al ready nmade the assessnent of the
purchase noney to be paid by the Board to the

conpany and has passed hi's order; therefore, the
controversy raised in these appeals has lost its

rel evance.

For the reasons stated in the foregoing
par agr aphs, the appeals are allowed and the judgnent
under challenge is set aside. The wit petitions are
di sposed of in ternms of this judgnent. There will be no
order for costs.

d
(A.P.M sra)

. J.
(D. P. Mohapatra)
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