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JUDGMENT

The foll owi ng Judgnment of the Court was delivered:

W TH
CIVIL APPEAL NO .... 2573 ... ... . ... /1998
(Arising out of S.L.P. (C No. 14750/ 1997)
AND
CIVIL APPEAL NO ........ 2574 ... 0 o /1998

(Arising out of S.L.P (C) No. 15736/1997)
JUDGMENT
M  JAGANNADHA RAO, J.
Speci al | eave granted in all the Special /|eave
petitions.

Cvil Appeal arising out of SLP (C) No. 14327/1997 is
filed by ‘Real Value Appliances Ltd" against order of the
H gh Court of Bonbay dated 28.7.1997 passed by a Division
Bench in an interlocutory appeal appointing a Receiver to
take fornmal possession of the nortgaged properties which are
subject matter of suit No. 82 of 1997 pending before a
| earned Single Judge of the said Hi gh Court on the Oigina
Si de. The respondent Canara Bank, which is the plaintiff in
the suit is claimng in consortiumw th Uni on Bank of India
a sumof Rs. 23.67 crores (approximately) as due to it as on
24.12.1996. Earlier the Single Judge of the Bonmbay High
Court in his order dated 10.1.1997 had disallowed the
application for appointment of Receiver in view of the stay
of appointment of provisional Liquidator granted by a
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Division Bench of the Bonbay H gh Court in wnding up
proceedi ngs on 20.12. 1996.

Cvil Appeal (arising out of SLP (C) No. 14750 of 1997)
is filed by the appellant Conpany agai nst the order passed
by another Division Bench of the Bonmbay Hi gh Court dated
8.8.1997 in Appeal No. 1193 of 1996 by which the order of
the learned Single Judge on Conpany Side appointing a
provi si onal Liquidator on 18.10.1996 was affirnmed. Thereby
an earlier order of stay dated 20.12.96 (granted by the
Di vi sion Bench in respect of the Conpany Judge’s order dated
18. 10.96) stood vacated. The respondents are Vardhman
Spinning & General MIIs Ltd., the creditors, who filed the
wi nding up petition 415/1996 on 6.8.1996 against the
appel lant in the H gh Court of Bonbay.

Cvil Appeal (arising out of SLP (C NO 15736/1997) is
filed by the worknmen (Engineering Kangar Sangh) agai nst the
order dated 8.8.1997 passed by the Division Bench in w nding
up proceedings confirmng the order of the Single Judge
appoi nting provisional Liquidator. They are supporting the
appel | ant'_conpany.

That is how these three appeal's have arisen and have
cone before us. The appell ant conpany had, after taking some
adj ournnents before the Division Bench in the Conpany Appea
- which was filed -against the order of the |earned Single
Judge appointing provisional |iquidator - submtted a
reference before the Board for [Industrial and Financia
Reconstruction (hereinafter called the “BIFR) on 17.7.1997
under the Sick Industrial Conpanies (Special Provision) Act,
1985 (hereinafter called the 'Act’). The said reference was
regi stered 24.7.1997 as Case No.97 of 1997. The point raised
in these appeals is that once the reference was registered
by the BIFR on 24.7.1997, the Division Bench of the High
Court ought not to have passed orders on-8.8.1997 vacating
the interim stay granted by it on 24.12.1996 and ought not
to have confirnmed the order of the learned Conpany Judge
dated 18.10. 1996 appointing provisional |iquidator, in view
of the mandate of section 22 of the Act. Likewi se, it is
argued that the order of another Division Bench / dated
28.7.1997 appointing a Receiver in the interlocutory appea
arising out of the Civil Suit is also had in view of section
22 of the Act.

W may state that the order of the Hgh Court in

proceedi ngs arising out of suit - appointing Receiver on
28.7.1997 was stayed by this Court on 5.8.1997 in SLP
14327/ 1997. Sinmilarly the order of the ~H gh Court, in

proceedi ngs arising out of wnding up proceedings, dated
8.8.1997 vacating the stay and confirm ng the Conpany Judges
order appointing provisional Liquidator was stayed on
12.8.1997 in SLP 14750/1997 and it was further ordered that
the provisional Liquidator shall not take any further steps.

One other inportant fact to be noted is‘ that on
10.11.1997 in SLP 14327/1997, this Court passed an order, -
after hearing both sides, adjourning the SLPs "to enable the
BIFRto come to a decision’. This Court, however, directed
the appel |l ant-Conpany not to dispose of or alienate or
create any third party interests in any of the assets of the
Conpany except wth the previous approval of the BIFR and
that before passing any orders, the BIFR will give hearing
to the Canara Bank. This Court also recorded an assertion by
the Bank that the Receiver had taken formal possession of
the properties. This assertion was no doubt denied by the
Conpany. This Court also noticed that the High Court of
Bonbay had, in its order dated 8.8.97 accepted as true the
serious allegations made by the Canara Bank against the
appel | ant Conpany.
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At this stage, it is necessary to refer to the conduct
of the Conpany, already adverted to, which cane up for
severe criticism by the Hi gh Court of Bonbay in its order
dated 8.8.1997. What happened was that after securing a stay
order from the Division Bench on 20.12.1996 - in respect of
the order of the | earned Single Judge appointing a
provi si onal Liquidator, - the Conpany obtai ned adjournnents
before the Di vi sion Bench on 4.11.1996, 2.12. 1996,
9.12.1996, 18.12.1996, 20.12.1996. On 20.12.1996 the case
was adjourned to 22.7.1997 when an affidavit was filed -
wi t hout disclosing that the Conmpany had approached the BIFR
on 17.7.1997 - and the matter was got adjourned to 29.7.1997
and again to 8.8.1997. The factum of registration of the
reference by the BIFR on 24.7.97 was not disclosed to the
H gh Court till 8.8.1997. The Bench, therefore, rightly
criticised the conduct of — the appellant for not disclosing
these facts to the H gh Court before 8.8.1997. Further, in
the H gh Court the Conmpany was opposing the appointnent of
provi si onal Liquidator on the plea that it was a viable unit
but when it approached the BIFR, it was claimng that it was
a sick industry. These contradictory pleas also cane up for
adverse comment by the Hi gh Court. The Bench referred to
section 22 and section 16 of the Act and felt that the nere
registration of the reference wunder Section 15 did not
amount to "pendency of any inquiry" under Section 16 and
that, therefore, section 22 was not attracted and,
therefore, the Bench was well withinits powers in vacating
the stay and confirmng the appointnment of provisiona
l'i quidator or in appointing a Receiver. In that context, the
Bonbay Hi gh Court followed a decision of a Division Bench of
the Calcutta H gh Court in Bengal Lanps Ltd. vs. Furmanite
Nicco Limted [1991 (72) Com Cases 146 (Cal.)] 1in
preference to the Judgnents of other Hi gh Courts which had
taken a contrary view The Bench then gave several findings
to the effect that the Conpany had indulged in various

"irregularities"” or "m sconduct ” in its accounti ng
procedures etc. with a viewto (showthat it was a viable
unit and to show that it was not Iliable to be 'wound up

Havi ng enunerated the alleged financial irregularities as
pointed by the Bank and the suppression of facts, the High
Court in its order dated 8.8.1997 vacated the -stay order
dated 20.12.1996 and confirmed the appoi nt nent of
provisional Liquidator. It also issued a contenpt notice to
the officers of the Conpany.

It is necessary to refer to certain subsequent events
whi ch have since taken place after the orders under appea
were passed by the High Court. These events relate mainly to
three orders passed by the BIFR
(i) On 9.9.1997, the BIFR passed orders, after hearing the
representatives of the appellant - Conpany and Canara Bank
and the |DBl (which was also to get around Rs. 38 crores
fromthe conpany), directing the I1DBlI under Section 16(2) of
the Act to exam ne and anal yse the audited bal ance sheets of
the Conpany upto 30.6.1997 and submit a status report. The
Bank was also directed to submt its reaction or comments to
t he | DBI . The contentions rai sed by t he Bank’ s
representatives were el aborately set out.

(ii) On 24.11.1997 the BIFR passed orders recording that the
IDBI had submitted a report and that on that basis and on
the basis of the subm ssions made, "the Conpany was to be
declared as a sick industry’ under section 16 read wth
section 3(0) of the Act. It then said that it is necessary
inthe public interest to adopt the neasures specified in
Sections 18 and 19 of the Act in relation to the Conpany. It
accordingly appointed 1DBl as the Operating Agency under
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Section 16(2) of the Act and directed it under section 17(3)
to prepare a rehabilitation Report. The Conpany was directed
under Section 22-A not to alienate any of its assets.

(iii) A notice was issued by BIFR fixing 15.12.1997 as the
date on which the allegations of the Canara Bank agai nst the
Conmpany would be heard. On 15.12.1997, the BIFR passed
further orders after hearing the Bank’'s representatives
observing that the allegations nmade by the Bank agai nst the
Conpany had been considered by the DBl and that the | DB

had prepared a status report and that the Bl FR was sati sfied
that the allegations of the Bank against the conpany - in
regard to the change in the accounting year and provision
for depreciation and ‘interest and in regard to the
preparation of the balance sheet - could not be accepted
i nasmuch as these actions  "were permissible wunder the
various provisions of the  Companies Act, 1956 and as such
these were valid under law'. The wmatter was adjourned to
enabl e the conpany to submt ‘its revival/rehabilitation
proposal s. These are the three orders passed by the BIFR
subsequent to the inpugned orders of the Bonbay H gh Court.

It was contended before us by Sri Soli Sorabjee and Sr
Hari sh Salve, appearing for ~the Conpany in the two appeal s
filed by the Conpany and by the counsel for the workmen in
the third appeal that the Division Bench ought not have
vacated the stay dt. 20.12.96 nor confirned the appoint ment
of provisional Liquidator dated 18.10.96 by its order dated
8.8.1997 when by that date, Section 22 of the Act had cone
into play on account of the registration of the reference
dated 17.7.1997 by the BIFR on 24.7.1997. For the same
reasons, it was contended that the Division Bench could not
have appointed a Receiver on28.7.1997 in the interlocutory
appeal filed in the suit proceedings. It was contended that
the appeals should, therefore, be allowed and the inpugned
orders vacated in view of the nandate under Section 22. Sri
Sorabj ee cited several rulings of the H gh Courts to contend
that registration of the reference was sufficient for
purposes of the applicability of Section 22. It was argued
that now the matters have reached the stage of section 17(3)
of the Act before the BIFR and, therefore, no orders /can be
passed restoring the Receiver or the provisional |iquidator.
It was also brought to our notice that the H gh Court had
dropped the contenpt proceedi ngs by —its order dated
13.2.1998 pursuant to the apol ogy tendered.

On the other hand, the learned Additional Solicitor
General, Sri Altaf Ahmad contended that while the contention
of the appellants in relation to Section 22 could be
correct, the appellant was guilty of suppression of facts
before the Division Bench of the H gh Court as pointed in
the order dated 8.8.1997. It took adjournnments before the
Hi gh Court without informng the Court that it was either
approaching or that it had approached the BIFR and got its
reference registered. The Conpany also took contradictory
pl eas before the H gh Court and before the BIFR, in regard
toits wviability. This conduct was wholly unbecom ng. On
account of its suppression of facts and nutually contrary
pl eas, the reference to the BIFR nust be treated as vitiated
and as amount i ng to ‘fraud’ and, t her ef ore, al
consequential orders of the BIFR nust be ignored.

On the basis of the above contentions, the follow ng
points arise for consideration
(1) Could it be said that the conduct of the appellant
Conpany before the H gh Court on account of the contrary
pl eas taken by it before the High Court and the BIFR and on
account of the suppression of facts, - would render the
reference under section 15 and the registration of the
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ref erence and the subsequent orders of the BIFR bad?

(2) Wether, once the BIFR had registered the reference
dated 17.7.97 on 24.7.97 under section 15 of the Act read
with the Regulations, it was permssible for the Division
Bench of the High Court to pass orders on 8.8.97 vacating
the stay order dated 20.12.96 and confirm ng the appoi nt nent
of provisional liquidator on the conpany side and also
whet her it was perm ssible for another Division Bench of the
H gh court to appoint a Receiver on 28.7.97 in the
proceedi ngs arising out of the suit, in view of section 22
of the Act?

Poi nt 1:
It is true that in the wnding up proceedings and in
the civil suit, the appellant conpany contended that it was

a viable wunit and that neither a Receiver nor a provisiona
i quidator could be appointed. The appellant was, on the one
hand seeki ng adj ournnments before the Division Bench while on
the ot her hand it had approached the BIFR on 17.7.97 and got
its reference registered on 24.7.97 seeking to be declared a
sick conmpany. It is also true that in the affidavit filed on
its behalf in the Hgh Court on 22.7.97 seeking an
adjournnent, it had not disclosed to the Division Bench that
it had noved the BIFR on 17.7.97. The Conpany sought an
adjournnent to 29.7.97 and then again to 8.8.97. Neither on
22.7.97 nor on 29.7.97 was the Hi gh Court informed about the
application filed bef ore t he BIFR nor about its
registration. A disclosure of these facts was nade only on
8.8.97.

This conduct of the appellant, in our view, was
certainly very wunfair to the H gh Court and, therefore, the
Hi gh Court had rightly depreciated the sane. In our view,
there was a clear attenpt to keep the Court in the dark

But the question is whether, ~on that account, the
reference application to the BIFR would becone bad. It is
clear from the application filed before the BIFR that the
BI FR was infornmed about the proceedings taken against the
conpany in the High Court both ‘on the conpany side and on
the original side. So far as the BlIFR was concerned, there
was no suppression of facts before it. W are at a loss to
understand as to how any conduct of the appellant conpany
before the Hi gh Court of Bonbay coul d nake the registration
of the reference before the BIFR bad. If —any orders were
obtained by the Conmpany fromthe H gh Court by way of fraud
it was certainly open to the respondent to ask the High
Court to recall such orders. No such thing was done. W,
therefore, cannot accept the contention of the respondents
that the reference under section 15 of the Act and the
registration thereof by the BIFR becane bad because of any
conduct of the Conpany before the Hi gh Court. It follows
that equally the subsequent orders passed by the BIFR on the
reference cannot, on that account, be said to be-invalid.
This contention of the respondents is rejected. Point 1 is
hel d agai nst the respondents.

Poi nt 2:

The legal issue under this point is of considerable
i mportance in proceedings arising under this Act.

We shall, therefore, refer to the relevant provisions

of the Act and Regul ations and the headi ngs of the Chapters
in the Act and the headings of the Chapters in the
Regul at i ons.

Chapter IIl of the Act contains section 15 to section
22A and bears the heading "Reference, Inquiries and
Schemes". Section 15 of the Act refers to the ‘Reference to
Board’ either by the industrial Conpany under sub-clause (1)
of Section 15 or by the Central CGovernnent or the Reserve
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Bank or a State Governnent or by a public financia
institution or by State local institutions or Schedul ed
Banks. Section 16 refers to ‘Inquiry into the working of
Sick Industrial Conpanies’ and to the declaration of the
unit as a sick industry, after inquiry. Section 17 deals
with “Powers of Board to nmke suitable orders on the
conpletion of inquiry’ to the conpany so as to nake its net
worth exceed its accunul ated | osses within a reasonable tinme
or to direct the operating agency to prepare a schene in the
manner provided in section 18. Section 19 deals wth
‘Rehabilitation by the giving financial assistance . Section
20 refers to the winding up of the industrial unit if it is
not likely that the Conpany will be able to nake its net
worth exceed its accumulated |osses. Section 22 of the Act
with which we are concerned here, deals with ‘ Suspensi on of
| egal proceedings, contracts etc.’ where ‘an inquiry under
section 16 is pending or any - scheme under Section 17 is
under preparation or consideration or a sanctioned schene is
under inplenmentation or where an appeal under section 25
bef ore the appel late authority (AAIFR) is pending.

The point— which has, in this ~context, been raised in
several High Courts is that the nere registration of a
reference by the Bl FR under the Act, would not result in the
automatic cessation  of all proceedings which are pending
either in civil courts or in the Conpany Court etc. as
against its assets. It is argued that in order that section
22 of the Act can cone into operation, the BIFR nust -
subsequent to the 'registration of  the reference under
section 15 - apply its mind and consider it necessary under
section 16 to make an-inquiry -and issue notices on the
reference to the affected parties who are required to be
heard, and that only then it can be said that an 'inquiry’
is pending. Unless an inquiry is pending there cannot be a
statutory stay of proceedings etc. as contenplated by
section 22 of the Act.

For the purpose of understanding the above point, it is
necessary to refer to sub-clauses (1) to (4) of section 16
and section 22(1) of the Act. They read as foll ows:

"S. 16: Inquiry into working. of

sick industrial conpanies - (1) The

Board may meke such inquiry as it

may deem fit for det er m ni ng

whet her any industrial conpany has

beconme a sick industrial conpany-

(a) upon recei pt of a
reference with respect to such
conpany under Section 15; or

(b) Upon information received

with respect to such conpany or

upon its own know edge as to the

financial condition of the conpany.

(2) The Board may, if it deens

necessary or expedient so to do for

the expeditious di sposal of an

i nquiry under sub-section (1),

require by order any operating

agency to enquire into and neke a

report with respect to such matters

as may be specified in the order

(3) The Board or as the case my

be, the operating agency shal

conpl ete its i nquiry as

expedi tiously as possi bl e and

endeavour shall be made to conplete

the inquiry wthin sixty days from
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the comrencenent of the inquiry.
Expl anati on - For the purposes
of this sub-section, an inquiry
shall be deened to have comenced
upon the receipt by the Board of
any reference or information or
upon its own know edge reduced to
witing by the Board.
(4) Were the Board deens it fit to
make an inquiry or to cause an

inquiry to be rmade into any
i ndustri al conpany under sub-
section (1) or, as the case may be,
under sub-section (2), it nay
appoi nt one or nore persons to be a
speci al di rector or speci a
directors of t he conpany for
saf eguarding the financi al and

ot her interests of the conpany or
in the public interest.

"Section 22(1): suspension of |ega

proceedi ngs, contracts etc.: Were
in respect of an i ndustria

conpany, an inquiry under Section
16 is pendi'ng or any schene
referred to wunder Section 17 is
under preparation or consideration
or a sanctioned schene is under
i mpl enent ati on or. where an appea

under section 25 relating to an
i ndustrial conpany is pendi ng,

t hen, not wi t hst andi ng anyt hi ng
contained in the Conpanies Act,

1956 (1 of 1956), or any other |aw
or the menorandum and “articles of
associ ation of the i ndustria

conpany or any other instrunment
havi ng effect under the said Act or
other law, no proceedings for the

wi nding up of t he i ndustri al
conpany or for execution, distress
or the like against any of the
properties of the i ndustria

conpany or for the appointnment of a
receiver in respect thereof (and no
suit for the recovery of noney or
for the enforcement of any security
agai nst the industrial company or
of any guarantee in respect of any
| oans or advance granted to the
i ndustrial conpany) shall lie or be
proceeded with further, except with
the consent of the Board or, as the

case may be, the Appel | ate

Aut hority."

It is to be noticed that according to section 22, in
case an "inquiry wunder section 16" is pending, then
not wi t hst andi ng anything in the Conpanies Act or any other
instrument etc., no proceedings for the wnding up of the

conpany or for execution or distress or the |ike against the
property of the conpany or for the appointnment of a receiver
and no suit for recovery of noney or enforcenent of any
security or of any guarantee - shall lie or be proceeded
with further, except with the consent of the Board or, as
the case my be, by the appellate authority. Section 22A
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permts the Board pass certain conditional orders.

It is also to be noticed that sub-clause (1) of section
16 says that the Board ‘nay’ nmmke such inquiry as it may
deemfit for determ ning whether any industrial conpany has
become a sick industrial wunit - (a) wupon receipt of a
ref erence under section 15 or (b) upon information received
by it or wupon its own knowedge as to the financia
condition of the conpany. Under sub-clause (2) of section
16, the Board ‘may’, if it deens it necessary or expedient,
require any operating agency to inquiry and report to it.
Under sub-clause (3), the Board or the operating agency is
to endeavour to conplete the inquiry within 60 days fromthe
date of comencenent of the inquiry. Explanation bel ow sub-
clause (3) explains that for purposes of sub-clause (2),
that is to say, for conputing the period of 60 days, an
inquiry shall be deemed to have conmenced upon the receipt
by the Board or any reference or information or upon its own
know edge reduced to witing by the Board. Under sub-cl ause
(4), when the Board deens it fit to nmake an inquiry under
sub-clause (1) or (2) of section 16, it my (the word
‘shall’ has been omitted by Act 12 of 1994) appoint one or
nore directors etc.

Relying on the use of the word ‘may’ in section 16(1)
of the Act it has been contended in sonme Hi gh Courts that
the word ‘may’ in that section shows that the BI FR has power
toreject a reference summarily without going into nerits
and that it is only when the BIFR takes up the reference for
consideration on nerits under section 16(1) that it can be
said that the ‘inquiry’ as contenplated by 'section has
commenced. It is argued that if the reference before the
BIFRis only at the stage of registration under section 15,
then section 22 is not attracted. Thi's contention, in our
opi nion, has no nerit. In our view, when section 16(1) says
that the BIFR can conduct the inquiry "in such manner as it
may deem fit", the said words ~are intended only to convey
that a wide discretion is vested inthe BIFRin regard to
the procedure it may follow for conducting an inquiry under
section 16(1) and nothing nore. In fact, Once the reference
is registered after scrutiny, it is, in our view, mandatory
for the BIFRto conduct an inquiry. If onelooks at the
format of the reference as prescribed in the Regulations, it

will be clear that it contains nore than fifty columms
regarding extensive financial details of the Conpany’s
assets, liabilities, &etc. Indeed, it will be practically

i mpossible for the BIFR to reject a reference outright
wi thout calling for information/documents or w thout hearing
the Conpany or other parties. Further, the Act is intended
to revive and rehabilitate sick industries before they can
be wound up under the Conpanies Act, 1956. \Wether the
Conpany seeks a declaration that it is sick or sone other
body seeks to have it declared as a sick Conpany, it is, in
our opinion, necessary that the Conpany be heard before any
final decision is taken wunder the Act. It is also the
legislative intention to see that no proceedi ngs agai nst the
assets are taken before any such decision is given by the
BIFr for in the case the Conpany’'s assets are sold, or the
conpany wound wup it may indeed becone difficult Ilater to
restore the status quo ante. Therefore, in our view the
Hi gh Court of Allahabad in Industrial Finance Corporation
vs. Maharashtra Steels Ltd. [1990 67 Conp. Cases 412 (A )],
the Hgh Court of Andhra Pradesh in Sponge Iron India Ltd.
vs. Neelima Steels Ltd. [1990 68 Conmp. Cases 201 (AP)], the
H gh Court of H machal Pradesh in Oissa Sponge Iron Ltd.
vs. Rishab Ispat Ltd. [1993] 78 Conp. Cases 264] are right
inrejecting such a contention and in holding that the
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inquiry nmust be treated as having comenced as soon as the
registration of the reference is conpleted after scrutiny
and that fromthat tinme, action against the Conpany’'s assets
must remain stayed as stated in section 22 till final
deci sions are taken by the BIFR

The other view that nere registration does not anopunt
to "commencenent of inquiry wunder section 16(1)" for
purposes of section 22(1) has been taken by the Calcutta
H gh Court in Bengal Lanps Case (supra), and by the
Raj ast han H gh Cour t in Mar ut i Udyog Ltd. VS.
Instrunentation Ltd. [1995 82 Conp. cases 485 (Raj)]. This
viewis mainly based upon the provisions of the Regul ations
made under the Act.

We shall refer to these Regul ations briefly. Chapter |
of the Regulations framed under section 13 of the Act bears
the heading ‘Reference under section 15 and contains
Regul ation 19. Chapter 111 deals with *‘General provisions
regarding . lnquiries’ and contains Regulation 20 while
Chapter IV which bears the heading "lnquiry under section
16" contains Regulations 21 to 25. Chapter V deals with
proceedi ngs under section 17 and contai ns Regul ation 26. For
the present purpose, we arenot referring to the other
Chapters which are not very rel evant.

The Division Bench of the Calcutta H gh Court in Benga
Lanps Ltd Case (supra) - which case has been relied upon by
the Bonbay High Court in the inpugned order dated 8.8.1997,
- has held that at the stage of  registration of the
Ref erence under section 15 of the Act read with Regul ation
19 (in Chapter Il of the Regulations which refers only to
section 15), there can be no question of comrencenent of any
‘“inquiry’ referable to section 16 of the Act.  Such an
inquiry can be treated as having commenced only at the stage
of section 16 read with Regulation 21 (in Chapter IV of the
Regul ations which refers to section 16). On that reasoning
it held that there can be stay as contenpl ated by section 22
only when section 16(1) stage of inquiry has arrived and not
at the stage of section 15 dealing with registration of the
reference. It further held that it is only when'the BlIFR
i.e. the Bench of the BIFR issues notices under section
16(1) for inquiry or asks the operating agency to inquire, -
that the ‘inquiry’ can be said to have conrenced. This line
of reasoning has been applied by the Rajasthan H gh Court
also and by the Bonbay Hgh Court in the judgnent  under
appeal . Question is whether this viewis correct?

Now, Regul ation 19(4) which is concerned with section
15 requires that upon recei pt of a reference, an
acknow edgenment is to be issued stating expressly that the
reference has been received ‘subject to verification that
the reference is in order’. If on scrutiny, the reference is
in order, then it will be registered under Regul ati on 19(5).
Regul ation 19(5) has been anended recently with effect from
24.3.1994 which is of a date very nuch subsequent, in point
of time, to the date of Judgnent of the Calcutta H gh Court.
The new Regul ation 19(5) as substituted w.e.f. 24.3.1994 is
in two parts and reads as foll ows:

"Reg. 19(5): If on scrutiny, the

reference is found to be in order

it shall be registered, assigned a

serial nunber and subnmitted to the

Chai rman or assigning it to a

Bench. Si mul t aneously, remai ni ng
i nformati on/ docunments required, if
any, shall be called for fromthe
i nformant. "

The first part says that the reference, if it is in order,
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will be registered. The second part says that sinultaneously
notice shall be issued calling for information or docunents
fromthe informant. The effect of the anended Regulation
19(5) is that even before any Bench of the BIFR can think of
calling for information under Regulation 20(1) or under
Regul ation 21 read with section 16, it is now nmandatory
after the amendnent that as soon as a reference is
regi stered, information/docunents shall be called for from
the informant straightaway. The point is whether when such
i nformati on/ docunments are required to be simultaneously
called for at Regul ation 19(5) stage, can it be said that an
“inquiry’ under section 16(1) has conmenced?

The above question depends upon what is neant by the
word “inquiry’ wused in section 16(1) of the Act. According
to the New Standard Dictionary, the word ‘inquiry’ includes
‘investigation’ into  facts, causes, effects and relations
generally; ‘to inquire’ , according to the same dictionary
means ‘to. exert-oneself to discover sonething. Chanber’s
20th Century Dictionary |lays down that the neaning of the
term‘to inquire” is "to ask, to seek" and the neani ng of
the term ‘inquiry’ is given as: ‘"search for know edge;
i nvestigation : a question".

I nasmuch as under the latter part of Regulation 19(5)
it is necessary that sinultaneously with the registration of
the reference, information/docunents are ‘to be called for
fromthe informant - the ‘inquiry’ must, in our opinion, be
deened to have commenced under section 16 of ‘the Act at that
stage itself, nanely, at stage of  the second part of
Regul ation 19(5) and it is no |longer perm ssible to say that
such a stage is reached only when the BIFR i ssues notices
and starts an inquiry —under Regulation 20 -calling for
additional information ‘in relation tothe inquiry’  or only
when orders are passed by the BIFR under Regul ation 21, read
with section 16(1). The result is that strictly speaking,
after the amendment of Regulation 19(5) on 24.3.1994 the
latter part of Regulation 19(5) falls into Chapters Ill and
IV of the Regulations which are( referable to ‘Inquiries’
under section 16 of the Act, rather than into Chapter |
which deals with ‘References’ under section 15. The Chapter
headi ngs cannot, in out opinion, be treated as rigid
conpar t nent s.

There can, therefore, be no difficulty in holdingthat
after the anendnent to Regulation 19 w.e.f. 24.3.1994, once
the reference is registered and when once it is mandatory
simultaneously to <call for information/docunents from the
i nformant and such a direction is given, then inquiry under

section 16(1) must - for the purposes of section 22 - be
deened to have comrenced. Section 22 and the prohibitions
contained in it shall inmmediately cone into play. I'n that

view of the matter, we need not go into the correctness of
the view expressed by the Calcutta, Rajasthan and Bonbay
Hi gh Courts which relied upon the unanended Regul ation 19.
Point 2 is decided accordingly.

On the facts of this case, the inpugned orders dated
28.7.1997 and 8.8.1997 of the High Court have been passed
after the BIFR proceedings reached the stage of second part
of Regulation 19(5) on 24.7.1997 that is to say, when
proceedi ngs, as per the amended Regul ation 19(5) reached the
stage of inquiry under section 16(1). It must, therefore, be
deened that the said orders are illegal and are in violation
of the prohibition contained in section 22 of the Act.

For the aforesaid reasons, the order passed by the
Di vi sion Bench on 28.7.97 appointing Receiver and the order
passed by another Bench of the Hgh Court on 8.8.97
restoring the provisional liquidator, are set aside. The
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Cvil appeals are accordingly allowed. There wll be no
order as to costs. The respondents are free, if need be, to
approach the BIFR under section 22 and section 22A of the
Act for further orders, if any, in addition to the orders
al ready passed by the BIFR in this behalf.




