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1. Thi s appeal, by special |eave, has been preferred agai nst the
j udgrment and order dated 28.1.2005 of Bombay Hi gh Court

(Aur angabad Bench), by which the appeal filed by the appellant Daya

Si ngh was di sm ssed and his conviction under Section 498-A and 302

| PC and sentence of six nonths R 1. and-inprisonnent for life
respectively, as recorded by the | earned Second Additional Sessions
Judge, Nanded, by the judgnent and order dated 23.3.1990, were

af firmed.

2. The case of the prosecution, in brief, is that the deceased
Tej i nder Kaur, daughter of the conplainant PW1 Chamanbai, was

married to the appellant five or six years prior to the incident and she
had two daughters, Pritpal and Sharanpal. The appellant started ill-
treating Tejinder Kaur right fromthe beginning and used to pressurize
her to bring nmoney from her parents. About four nonths prior to the

i nci dent, which took place on 22.3.1989, the appellant took Teji nder
Kaur to her nother’s house, who also resided in Nanded, and after
maki ng a demand of Rs.5,000/- he cane back al oneleaving his wfe
there. On the next day, he went to the house of his nother-in-Iaw
Chamanbai with a naked sword in his hand and asked Tejinder Kuar

to acconpany himand al so bring Rs.5,000/-.The noney coul d not be
paid by the nmother of the deceased. It is alleged that after Tejinder
Kaur canme back to her husband' s house, she sent some |letters to her
not her through a mlk vendor conplaining about ill-treatnment being
neted out to her. At about 3.00 p.m on 22.3.1989, Chamanba

received information that Tejinder Kaur had received burn injuries

and she was admitted in the Cvil Hospital. She imediately rushed

to the hospital and on enquiry Tejinder Kaur disclosed that she was set
abl aze by the accused by pouring kerosene on her person. Chananba
along with her son Sher Singh went to Police Station Wazirabad,

where an FIR of the incident was |odged at 6.30 p.m P.S. . Mirkute
visited the house of the appellant at 7.00 p.m on 22.3.1989 which
consi sted of only one room and sei zed half burnt sari, petticoat,
wool en bl anket, nattresses, quilt, pillow, etc. He found two sunm cs
cots partially burnt, a stove, a kerosene tin and an enpty gas cylinder
He then visited the hospital and instructed Head Constable PW 10
Dattatray Vinkar to record the statenent of Tejinder Kaur when she
regai ned consci ousness. Tejinder Kaur regained consci ousness at

about 10.30 p.m, information regarding which was given by her

brot her PW4 Sher Singh to Head Constable Dattatray Vinkar. The

Head Constable i mredi ately sumoned PW9 Dr. Mohanmmad

Khur sheed Ahmad, Duty Medical O ficer, who examned the injured

and found her conscious. Thereafter, the statement of Tejinder Kaur
was recorded by PW 10 where she gave details of the occurrence,
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nanel y, demand of dowy by the appellant and how t he appellant had
set her on fire by pouring kerosene. The statenment Ex.31 was
recorded by PW 10 and Dr. Khursheed Ahrmad nade an endor senent
thereon that the patient was conscious throughout her statenent. At
about 00.45 hours on 23.3.1989 Tejinder Kaur succumnbed to her
injuries. After inquest had been held, the body was sent for post
nortem exam nati on, which was carried out by two doctors who

found 83% burns thereon. According to the opinion of the doctors,
the death was due to the extensive burns which caused hypovol enic
and neurogeni c shock leading to cardio- respiratory failure. The
sei zed clothes were sent for medical exam nation and the report
thereof indicated presence of kerosene.

3. After conpletion of the investigation, charge-sheet was

submi tted agai nst the appellant under Section 498-A and 302 | PC.

The appel | ant pl eaded not guilty and clainmed to be tried. Hi s main
def ence was that he had never nmade any denmand for noney and in

fact he had deposited sone noney in the account of Tejinder Kaur

and had al'so purchased land in her name. He further stated in his
statenent which was given inwiting that Tejinder Kaur caught fire
when she was cooking food on stove and at that tinme he was not

present in the house. He also stated that after coming to know about
the fire, he rushed inside the house and tried to extinguish the fire, in
whi ch process he al so received burn injuries and he remnai ned

admtted in the hospital for treatnment till 8.4.1989. The | ear ned
Sessi ons Judge believed the case of the prosecution which primarily
rested on the dying declaration recorded by PW 10 and convi cted and
sentenced the appellant, as stated above. The High Court affirmed
the findings recorded by the | earned Sessions Judge and dismi ssed the
appeal

4, The present appeal has been filed under Article 136 of the
Constitution. It is well settled that in an appeal under Article 136 of
the Constitution, the Court will normally not enter into reappraisal or

the review of evidence unless the trial Court or the High Court is
shown to have conmitted an error of ‘law or procedure and the
conclusions arrived at are perverse. The Court mmy interfere where
on proved facts, wong inference of |aw are shown to have been
drawn. (See Ranmanbhai Naranbhai Patel v. State of Gujarat (2000) 1
SCC 358 and Chandra Bi hari Gautamv. State of Bi har (2002) 9 SCC
208). We will, therefore, briefly refer to the evidence in order to
exam ne whet her the case cones within the paraneters of Article 136
of the Constitution which may warrant interference by this Court.

5. PW 1 Chamanbai (nother of the deceased) has deposed that the
marri age of Tejinder Kaur was perforned with the appell ant Dayal

Si ngh about six years prior to the incident. After her nmarriage, she
started living with the appellant at Gurdwara Gate No. 2, Nanded.
Initially, the parents, brothers and sisters of the appellant were al
resi di ng together but sonme time thereafter, the appellant started |living
separately. The appellant used to ill-treat Tejinder Kaur and used to
ask her to bring noney from her parents. Wenever Tejinder Kaur
visited her parental home, she used to conplain about the ill-treatnment
being meted out to her. About 4 nonths prior to the incident, the
appel | ant cane along with Tejinder Kaur to her parental house and
demanded Rs.5,000/- fromhis nother-in-law. He held out a threat

that Tejinder Kaur should not return until she brought Rs.5, 000/-.

Next day at about 8.00 p.m he cane armed with a sword and

threatened Tejinder Kaur that he would kill her if the amount was not
gi ven. She has further deposed that she begged the accused not to
behave in that manner as she had no noney. Thereafter the appellant
took Tejinder Kaur along with himand went away on his notor cycle.
She al so produced two letters which were allegedly sent by the
deceased to her through a mlk vendor. Regardi ng the main incident,
she deposed that at about 3.00 p.m on 22.3.1989 one Biru Singh cane
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and inforned that Tejinder Kaur had received burn injuries and was in
the hospital. She inmediately rushed to the Civil Hospital and saw
Tejinder Kaur admitted in the ward. On enquiry she infornmed her

not her that her husband Dayal Singh had set her on fire by pouring
kerosene on her body. After |earning about the incident, the w tness
along with her son Sher Singh went to the Police Station Wazirabad
and | odged an FIR of the incident. She has further deposed that sone
time after she had returned, Tejinder Kaur regained consci ousness.
Head Constable Dattatray Vinkar then asked the famly nmenbers to

| eave the ward and thereafter statement of Tejinder Kaur was
recorded. Though she was subjected to a | engthy cross-exam nation
but she stuck to her statenent that the appellant used to make denand
of noney and used to threaten Tejinder Kaur and she was afraid of

him PW4 Sher Singh is brother of Tejinder Kaur. He has

corroborated the statenent of his nother Chamanbai regarding the ill-
treatnment being neted out by the appellant to his sister and the
demand of noney and the earlier incident when the appellant had

cone arned with a sword and had given threats when the noney was

not paid to him He has further deposed that at about 10.00-10.30
p. m Tejinder Kaur regained consci ousness and disclosed to himand
hi s nmother that the accused had sprinkled kerosene on her and had set
her on fire. He has also deposed that when the Head Constabl e had
call ed the doctor for recording the statenent of the victim he and
other relations were asked to | eave the ward.

6. PW?2 Dr. Sanjay has deposed that he is MS. in Genera
Surgery and was posted in Cvil Hospital, Nanded, as a Duty Medica
Oficer on 22.3.1989. He had admitted Tejinder Kaur in the hospita
in Ward No.4 and at that time she was conscious.. PW10 Head
Constabl e Dattatray Vinkar has deposed that he was posted on duty in
the hospital from8.00 p.m on 22.3.1989 till 8.00 a.m on the next
day. At about 10.30 p.m he received orders fromP.S. 1. Mirkute to
record statenment of Tejinder Kaur. He, therefore, went to Ward No. 4
where Tejinder Kaur was adnmitted and after finding her in a conscious
state, he went to Dr. Khursheed Ahmad, Duty Medical O ficer, and
requested himto come and exam ne the victimas her statenent had to
be recorded. Dr. Khursheed Ahnad then exam ned the victim and
informed himthat she was conscious and he could record her
statenment. The witness has further deposed that he put questions to
Tej i nder Kaur to which she gave replies in Mrathi, which he
recorded in his own hand. In her statenment (Ex.31) Tejinder Kaur
stated that her marriage with the appellant had taken place 5 years
back. At 2.00 p.m on that day i.e. 22.3.1989 there was a quarre
bet ween her and her husband on account of donestic reasons, nanely,
about visiting her nmother’s house and she was asked to bring noney
fromher nmother. The appellant then tore her blouse and sari and tried

to drag her out of the house. She protested and said that she w |l not
| eave the house. At that stage, the appellant poured kerosene upon her
and set her on fire by lighting a match sti ck. When she caught fire,

she cried for help, on which her nother-in-Iaw and nei ghbours cane
there and extingui shed the fire by pouring water. Her daughter

Shar anpal , who was sitting near her, had al so sustai ned sone burns

and was taken outside by the appellant. She further stated that as she
was wearing a polyester sari, she imedi ately caught fire and

sustai ned burns in her chest, abdonmen, |legs and private parts. Her
father-in-law brought her to the hospital for treatnent. The statenent
was thunmb marked by the victim Thereafter, Dr. Khursheed Ahmad

made an endorsenent on the same and put his signatures thereon

The wi tness has categorically deposed that whatever was stated by
Tej i nder Kaur was recorded in her own words. In his cross-

exam nation, he stated that the information had earlier been sent to
Speci al Judicial Mgistrate for recording statement of the victim

The recordi ng of the statenment comrenced at 22.50 hours on

22.3.1989 and it took about 15-20 m nutes.
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7. PW9 Dr. Mhanmad Khursheed Ahmad has deposed that he is

MBBS & MD and was posted as Medical Oficer in SGGM Hospital,

Nanded for the past four years. He was on duty on 22.3.1989 when

he was called to Ward No. 4. He exami ned Tejinder Kaur at about

11.00 p.m and found that she was conscious and was in a position to
gi ve her statenent. The Head Constable then recorded her statenent
and he was throughout present by her side. After the statenment had
been recorded, he put an endorsenent on the sane to the effect \026
"Patient is conscious throughout statenent”. He had put his signature
bel ow t hat endorsenent. In his cross-exanination he has reiterated
that he had exam ned Tejinder Kaur and had a talk with her and after
bei ng satisfied that she was conscious, he asked the Head Constable to
record her statement. He was subjected to a fairly |lengthy cross-

exam nati on but nothing has cone out which may discredit his

testi nony.

8. The statenents of PW1 Chamanbai who is the nother and
PW 4 Sher Singh who is the brother of the deceased, conclusively
establish the fact that the appellant was ill-treating the deceased

Tej i nder ‘Kaur as his demand for bringing noney from her parenta
hone had not been fulfilled. These wi tnesses have al so deposed t hat
Tej i nder Kaur gave a statenment when she was adnmitted in the hospita
that it was the appel l'ant who had poured kerosene upon her and had
set her on fire. A formal dying declaration of Tejinder Kaur was
recorded by PW 10 Dattatray Vinkar, Head Constable in the presence
of PW9 Dr. Khursheed Ahnmad who was the Duty Medical Officer in

the hospital. Dr. Khursheed Ahnmad isa highly qualified person being
MBBS and MD and was posted in the G vil Hospital, Nanded, and his
duty hours were from8.00 p.m on 22.3.1989 to' 8.00 a.m on the
following day. He has clearly deposed that he had exam ned t he
victimand had tal ked to her and she was consci ous 't hroughout when
her statenment was being recorded by PW 10. There is absolutely no
reason to cast any doubt on the testinmony of PW10 Dattatray Vinkar
and PW9 Dr. M. Khursheed Ahmad. Both are government servants

and they did not at all know the appellant Dayal Singh and had

absol utely no reason to fabricate adocunment, viz., the dying
declaration to falsely inplicate himin a nmurder case.

9. Shri M N. Rao, |earned senior counsel for the appellant, has
submitted that the original dying declaration-is in Mrathi l'anguage
and Tejinder Kaur being a sikh lady, she could not have nmade a
statenment in the said | anguage as in normal course of events, she
woul d have spoken in Gurnukhi. The evidence shows that even the
parents of Tejinder Kaur were residing in Nanded which is in
Maharashtra and is a Marathi speaking area. After marriage she

continued to live in the said place, viz., Nanded. It has cone in the
statement of her brother PW4 Sher Singh that Tejinder Kaur had
studi ed upto 10th class in a Marathi nedium school. Having lived in

Nanded and havi ng studied upto 10th class in a Marathi” medi um

school, there is nothing abnornal in Tejinder Kaur giving her
statenment in Marathi |anguage. That apart, the fact that she gave a
statement \026 Ex.31 has not only been deposed to by PW10 Dattatray
Vi nkar, Head Constable, but also by PW9 Dr. Khursheed Ahmad

who is highly qualified and responsi bl e governnment servant. There is
thus absolutely no reason to doubt the authenticity of the dying

decl arati on.

10. Shri Rao, |earned senior counsel, has next submitted that the
dyi ng decl arati on has not been recorded by a Magi strate but by a Head
Constabl e and, therefore, it will not be safe to rely upon the sane. He

has al so chal | enged the dying declaration on the ground that the sane
was not recorded in a question-answer formbut has been recorded in
the formof a narrative

11. The | aw regarding the dying declaration and the value which is
to be attached to it has been exam ned in considerable detail in State
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of Karnataka v. Shariff (2003) 2 SCC 473, by a Bench of which one
of us was a nenber and paragraphs 18, 19, 20, 22 and 23 of the
deci si on are being reproduced bel ow : -

18. The earliest case in which the | aw on the point of

dyi ng decl aration was considered in detail by this Court

i s Khushal Rao v. State of Bonmbay Al R 1958 SC 22.

The Court ruled that it cannot be laid down as an absol ute

rule of law that a dying declaration cannot formthe sole

basis of conviction unless it is corroborated; each case

must be determined on its own facts keeping in viewthe

circunmst ances in which the dying declaration was made;

it cannot be laid down as a general proposition that a

dyi ng declaration is a weaker kind of evidence than other

pi eces of evidence; a dying declaration stands on the

same footing as anot her piece of evidence and has to be

judged in the light of surrounding circunmstances and with
reference to the principles governing the weighing of

evidence. It has been further held that in order to pass the
test of reliability, a dying declaration has to be subjected

to a very close scrutiny, keeping in viewthe fact that the

st at ement -has been made inthe absence of the accused

who had no opportunity of testing the veracity of the

statement by cross-exani nation. But once the Court has

cone to the conclusion that the dying declaration was the
truthful version as tothe circunstances of the death and

the assailants of the victim there is no question of further
corroboration.

19. In State of Utar Pradesh v. Ram Sagar Yadav (1985)

1 SCC 552 the Court speaking through Chandrachud,

C.J. held as under

"It is well settled that, as a matter of law, a dying

decl arati on can be acted upon without

corroboration. See Khushal Rao v. State of

Bonbay Al R 1958 SC 22; Harbans Singh v. State

of Punjab AIR 1962 SC 439; Copalsingh v. State

of MP. 1972(3) SCC 268. There is not even a rule

of prudence which has hardened into a rule of |aw

that a dying declaration cannot be acted upon

unless it is corroborated. The primary effort of the

Court has to be to find out whether the dying

declaration is true. If it is, no question of

corroboration arises. It is only if the circumstances
surroundi ng the dying declaration are not clear or
convincing that the Court may, for its assurance,

| ook for corroboration to the dying declaration.....
20. In K Ranmachandra Reddy and Anr. v. The Public
Prosecutor (1976) 3 SCC 618 it was held that a great
solemity and sanctity is attached to the words of a dying
man because a person on the verge of death is not |ikely
totell lies or to concoct a case so as to inplicate an

i nnocent person yet the Court has to be on guard agai nst
the statement of the deceased being a result of either
tutoring, pronpting or a product of his imagination. It
was further held that the Court nust be satisfied that the
deceased was in a fit state of mnd to nake the statenent
after the deceased had a clear opportunity to observe and
identify his assailants and that he was naki ng the
statement w thout any influence or rancour. Once the
Court is satisfied that the dying declaration is true and
voluntary it can be sufficient to found the conviction
even w t hout any further corroboration. |In Pothakanuri
Srinivasulu v. State of AP (2002) 6 SCC 399 it has been
held that if the deceased nade statenent to the w tnesses
and their testinony is found to be reliable the sanme is
enough to sustain the conviction of the accused. In
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Maf abhai Nagar bhai Raval v. State of Gujarat (1992) 4
SCC 69 it was held that the Doctor who has exami ned the
victimwas the nost conpetent witness to speak about

her condition.

22. The other reason given by the Hi gh Court is that the
dyi ng decl aration was not in question-answer form Very
often the deceased is nerely asked as to how the incident
took place and the statenent is recorded in a narrative
form |In fact such a statenment is nore natural and gives
the version of the incident as it has been perceived by the
victim The question whether a dying declaration which
has not been recorded in _question-answer form can be
accepted in evidence or not has been considered by this
Court on several occasions. In RamBihari Yadav v. State
of Bihar and Ors. (1998) 4 SCC 517, it was held as
fol | ows:

"It cannot be said-that unless the dying declaration

is in question answer form it could not be

accepted. Having regard to the sanctity attached to

a dying declaration as it cones fromthe nouth of

a dying person though, unlike the principle of

English | aw he need not be under apprehension of

death, it should be in the actual words of the maker

of the declaration. ‘Generally, the dying declaration
ought to be recorded in the form of questions and
answers but if a dying declaration is not elaborate

but consists of only a few sentences and is in the

actual words of the maker the nere fact that it is

not in question-answer form cannot be a ground

against its acceptability or reliability. The nenta

condi tion of the maker of the declaration, al ertness

of mind, nenory and understandi ng of what he is

saying, are matters which can be observed by any

person. But to | end assurance to those factors

having regard to the inportance of the dying

declaration, the certificate of a medically trained
person is insisted upon...."

23. In Padmaben Shamal bhai Patel v. State of Qujarat
(1991) 1 SCC 744 it was held that the failure onthe part
of the nedical nen to record the statenment of the
deceased i n question-and-answer form cannot in any

manner affect the probative value to be attached to their
evidence. This view was reiterated in State of Rajasthan
v. Bhup Ram (1997) 10 SCC 675 and Jai Prakash and

Os. v. State of Haryana (1998) 7 SCC 284.

12. In Kul want Singh v. State of Punjab (2004) 9 SCC 257 it has
been held that it is not essential that a dying declaration should be
nmade only before a Magistrate. Section 32 of the Evidence Act
nowhere states that the dying declaration nust be recorded in the
presence of a Magistrate or in other words any statenent which has
not been recorded before the Magi strate cannot be treated to be dying
decl arati on. In Vidhya Devi v. State of Haryana (2004) 9 SCC 476
chal l enge to a dying declaration recorded by a police officer in the
presence of doctor, who had given an opinion that the deceased was in
afit state of mnd to nake the statenent, was held to be credi ble and
reliable and sufficient to establish the guilt of the accused.

13. PW 10 Head Constabl e Dattatray Vinkar has deposed that
informati on was sent to the Magistrate. The date of incident viz.
22.3.1989 was "Holi" and being an occasion of festivity it is possible

that the Magi strate may not have been present at his residence or the
i nformati on may not have been conveyed to himpersonally. W do

not find any ground on which the dying declaration recorded by

PW 10 which contains a certificate by PW9 Dr. Khursheed Ahmad
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which adds to its authenticity should be discarded or should not be

act ed upon.

14. M. Rao has next submitted that Investigating Oficer did not
record the statenents of PW9 Dr. Mhamuad Khursheed Ahnad and

PW 10 Dattatray Vinkar under section 161 Cr.P.C. during the course

of investigation and, therefore, their testinmny should not be relied
upon. In support of his subm ssion he has relied upon certain
observati ons made in Ram Lakhan Singh and others vs. State of Uttar
Pradesh (1977) 3 SCC 268. It may be noticed that PW9 and PW10

are not w tnesses of actual occurrence, nanely, the pouring of

kerosene by the appellant on Tejinder Kaur and setting her on fire.
They are wi tnesses of recording of dying declaration and the
certificate given by the doctor regarding the nental condition of the
victim It is not the case of the appellant that dying declaration was
not inmediately sent tothe court of concerned magistrate or that its
copy was not given to him.in accordance with section 207 Cr.P.C

before the conmitnment of the case. In such circunstances the nere

fact that the Investigating Oficer did not record the statement of the
af oresai d two wi tnesses under section 161 Cr.P.C. can hardly have

any bearing. In Tilkeshwar Singh and others vs. The State of Bihar
Al R 1956 SC 238 statenents of three witnesses were jointly recorded

by the Investigating O ficer in violation of section 161(3) C.P.C. It
was contended that the evidence of the said three witnesses in court
was i nadm ssible as there was no record of their statement under
section 161 Cr.P.C/ The contention was repelled and it was held that
while the failure to comply with the requirements of section 161(3)
Cr.P.C. might affect the weight to beattached to the evidence of the
wi tnesses, it does not render it inadm ssible. In the facts and
circunstances of the present case we are of the opinion that the
testinony of PW9 and PW 10 cannot be di scarded on the ground

urged by the | earned counsel for the appellant and the trial court and
the Hi gh Court rightly relied upon their statenment which was given in
court.

15. W have given out careful consideration to the material on
record. W are fully satisfied that the charge against the appellant is
fully established fromthe evidence on record and there is absolutely
no ground to take a different view fromwhat has been taken by the

| ear ned Sessions Judge and al so by the H gh Court.

16. In the result, the appeal fails and is hereby disnissed.




