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BHARUCHA, J.

These are appeals that relate to the sane assessee
Prince Muf fakham Jah; they are in respect of the Assessnent
years 1969-70 to 1975-76 and 1977-78. ~They raise the sane
guesti on. That question was referred on the application of
the Revenue by the Incone Tax Appellate Tribunal 'to the
Andhra Pradesh Hi gh Court under Section 27(1) of the Walth
Tax Act. The question reads thus :© Wether on the facts
and in the circunstances of the case the Appellate Tribuna
was right in law in uphol ding the Comm ssioner of Incone-Tax
(Appeals) order who directed the Wealth Tax Oficer to
exclude the anmpunt for the assessnent year 1977-78 relating
tothe life interest of the assessee added by the Walth Tax
Oficer 1in accordance with Rule 1B of the Walth Tax Rul es,
1957.

The principal judgrment of the High Court was delivered
in the case of Conm ssioner of Walth-Tax  vs. Prince
Muf f akkam Jah Bahadur [186 |.T.R  421], which is challenged
in Cvil Appeal Nos. 2388-2394 of 1994, and it was foll owed
in the orders which are challenged in Civil Appeal - No. 3603
of 1997.

The assessee is a menber of the famly of the late
Ni zam of Hyderabad. One of the several trusts created by
the late Nizamfor the benefit of his heirs, relations and
others was the Prince Mikaram Jah, Prince Miffakkam Jah and
Princess Dur-Re- Shewar Trust. The trustees thereof,
pursuant to the directions contained therein, constructed a
house on specified |and. The assessee was entitled under
the ternms of the trust to live in that house during his life
time without being required to pay any rent.

In his wealth tax return for the assessnent years in
guestion the assessee did not include the value of the life
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interest so created in his favour for the reason that he had
no alienable interest in the house. The Walth-Tax Oficer
however, added the value of the said |ife interest in the
assessees wealth, applying for the purpose the provisions
of Rule 1B of the Wealth Tax Rules. The appellate authority
in first appeal held to the contrary, and the Tribunal in
further appeal agreed. From out of the order of the
Tribunal the question aforestated was referred to the High
Court.

The Hi gh Court, in the inmpugned judgnent, took the
view that the said life interest could not be called an
asset for the purposes of the Walth-Tax Act, inasmuch as
the assessees interest was only to live in the house as a
licensee and he could not dispose of his interest or dea
with it in any manner for his benefit. He had also no
proprietary interest therein.

The 'High Court followed its decision in R C  No.69 of
1969, di'sposed of on 5th Novenber, 1971. In that nmatter,
the Shahebzadi” Anwar Begum Trust created by the late N zam
was in issue. It provided that the trustees thereof would
allow the Shahebzadi to wear and use specified jewels on
cerenonial or festive occasions and other specified jewels
for ordinary everyday use. The trustees were enpowered to
convert any part of the jewellery fund into an incone
yielding investment, the income whereof was to be paid to
the Shahebzadi . In the event of the death, divorce or
remarri age of the Shahebzadi, the trustees were required to
sell the jewels and invest the sale proceeds and pay out the
incone to the children and other renpte issue of the
Shahebzadi and Prince Miazzam Jah. The question before the
Hi gh Court was whether the right to wear the jewellery was
an asset and whether its value could be included in the
Shahebzadis wealth for the purposes of wealth tax. The
Hi gh Court concl uded that the Shahebzadis interest was of a
perm ssive nature and could not be called property, however
widely the expression was interpreted. This was’ for the
reason that the Shahebzadi had no proprietary interest of
any sort in the jewellery and she could not lend it.
Besi des, the trustees were given the right to withdraw the
jewel lery from her and sell it w thout her —consent. Her
interest in the jewellery was limted to being allowed to
wear it if the trustees did not withdraw it from her

It was commpn ground before the Hi gh Court that Rule
1B was not workable in the circunmstances of the present case
because the fornmula therein could not be applied if incone
did not accrue to an assessee fromhis life interest. The
Hi gh Court agreed, therefore, with the Tribunal that Rule 1B
could not be applied for deternmining the value of “said life

i nterest. It added, This of course does not mean that an
asset should be excluded altogether from computation.  Even
if the said rule does not apply, an asset must still - be

val ued and nust be included in the wealth of the assessee if
it satisfies Section 7(1).

Section 2 of the Walth Tax Act sets out the

definitions of the expressions used therein. Cl ause (e)
thereof defines assets to include property of every
description, novable or inmnovable. Clause (m thereof

defines net wealth to nean the anmount by which the

aggregate value, conputed in accordance with the provisions
of the Wealth Tax Act, of all the assets, wherever |ocated,
bel onging to the assessee on the valuation date, including
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assets required to be included in his net wealth as on that
date under the Wealth Tax Act, is in excess of the aggregate
val ue of all the debts owed by the assessee. Section 7 sets
out how the value of assets is to be determned. So far as
it is relevant here, it says :

S. 7. Value of assets howto be determned- (1)
Subject to any rules made in this behalf, the value of any
asset, other than cash, for the purposes of this Act, shal
be estinmated to be the price which in the opinion of the
Assessing Oficer it would fetch if sold in the open market
on the valuation date

Qur attention was drawn by |earned counsel for the
Revenue to several judgnents of this Court and the High
Court at Bonbay in support of his contention that the said
life interest was anasset of the assessee and it had to be
taken into account in assessing his net wealth.

In Ahmed G H Ariff & Ors. > Vs. Comm ssi oner  of
Weal th-Tax, Calcutta [(1970)76 |.T.R  471], this Court was
concerned with the right of a beneficiary to receive an
al i quot share of the net income of properties conprised in a
wakf-al al - aul ad created by a Miuslimgoverned by the Hanafi
school of Mohamedan |aw. It was held to be property
covered by the definition of assets in-the Walth-Tax Act,
so that the capitalized value of that right was assessable
to wealth-tax. This Court said-that property was a term
of the w dest inport and signified every possible interest
which a person could hold or enjoy. It had been held to
extend even to a mahantship or shebaitship which  conbined
the elenments of office and property. ~This Court referred to
the judgment of the Bonbay H gh Court in Conmm ssioner of
Weal th-tax, Bonbay City Il vs. ~Purshottam N. Anersey and
anr. [(1969)71 1.T.R 180]and expressed its concurrence
with the view that the charge of (wealth-tax under Section 3
of the Walth Tax Act on net  wealth included every.
description of property of the assessee, novable and
i movabl e, barring exceptions expressly stated. The High
Court had rightly observed that when the statute used the
words if sold in the open market it did not  contenpl ate
actual sale or the actual state of the narket but only
enjoined that it should be assuned that there was an open
mar ket and the property could be sold in such market and, on
that basis, its value had to be found out. [t ~was an
hypot heti cal case whi ch was cont enpl at ed.

The judgnent of the Bonbay Hi gh Court in the case of

Purshottam N Arersey was upheld by this Court in
Purshottam N. Amarsay &  Anr. VS. Conmi ssi-oner  of
Weal t h-Tax, Bonbay Gty Il [(1973) 88 |.T.R 417] and
observations of the kind set out above were repeated. In

response to the argunent on behal f of the assessee that the
Court had not considered the possibility of an asset not
having any value whatsoever, it was said that what this
Court had ruled in Ariffs case was that even if the
property in question was incapable of being sold in the
market for the reason that it was a personal asset, the
interest of the assessee had to be valued by the Walth-Tax
Oficer.

On behalf of the assessee the view taken by the High
Court was conmmended, nanely, that the said life interest was
not an asset because it only conferred a per sonal
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inalienable right to reside on the assessee. It was only a
Iicence and, therefore, not an asset.

It is difficult, having regard to what has been laid
down by this Court in Ariffs case and Anerseys case, to
uphol d the decision of the Hi gh Court. The assessee has, by
reason of the said life interest, aright toreside in the
house in question for the duration of his life. There can
be no question but that such a right to reside, though it be
personal and inalienable, is property which would have a
market in an assuned market place; in other words, that an
assuned sonebody woul d acquire this personal right to reside
in the property during the lifetine of the assessee and pay
a price for it.

The alternative contention advanced before this Court
on behalf of the assessee was as foll ows: Wen a rule
provi des a method of valuation of an asset, it is only that
rule that can be applied and no further recourse to Section
7 is permissible.” Rule 1B in the instant case indicated how

a life ‘interest was to be valued. It had been applied by
the Walth-Tax Oficer: That application was correct.
Because the said |ife interest yielded no actual incone to
the assessee, the value of the said life interest so

cal cul at ed was zero.
Rule 1B, in so far as it is relevant, reads thus :

(1) For the purposes of sub-section (1) of Section 7,
the market value of the life interest of an assessee shal
be arrived at by nmultiplying the average annual incone that
accrued to the assessee fromthe life interest by 1/14141 =
1 where | represents the annual premiumfor a whole-life
i nsurance without profits on the life of 'the life tenant for
unit sum assured as specifiedin the Appendix to those
rules, and d is equal to 1/1 plus, i being the rate of
i nterest.

As has been noted, it was agreed by | earned counse
appearing on behalf of both the assessee and the Revenue
before the High Court that Rule 1B was not workable in the
circunstances of the present case, which is clearly correct

for it is applicable only to an incone yielding life
interest. It is, therefore, difficult to see how it can now
be argued on behalf of the assessee that Rule 1B was
correctly applied. |In any event, we are in agreement wth

the H gh Court, and indeed, with the Tribunal before it,
that even if Rule 1B did not apply, the said life interest,
if an asset, had still to be valued and be included in the
wealth of the assessee, which is what Section 7 required.
In the absence of a rule which can apply to the valuation of
a particular asset, that asset nmust be valued in the
ordinary way, by determining what it would fetch if it were
sold in an assumed market; the value being what an assuned
willing purchaser would pay for it. This is howthe said
life interest nmust be assessed, upon the assunption that the
assessees personal right to reside in the property during

his life tine is salable. For the reasons aforestated, the
judgrment and orders under challenge are set aside. The
guestion aforequoted is answered in the negative and in
favour of the Revenue. The said |life interest shall now be
valued for each of the Assessnment Years in question in the
manner set out above. No order as to costs.
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