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ACT:

Cal cutta Thi ka Tenancy Act (2 of 1949), s. 30(c)-I1f applies
to land in respect of which betternent fee is |evied.

HEADNOTE:

The appellants were thika tenants under the respondent in
respect of the suit land. Under the Calcutta |nprovenent
Trust Act, 1911, a scheme had been franed for inprovenent of
an area within which the suit land was situate and the suit
and was shown anobng the properties, in regard to which
betternment fees were proposed to be |levied. The respondent
accepted the betternment fee assessed and | evied under s. 78A
of the Act. Thereafter, he filed suits for the ejectnent of
t he appel l ants. The suits were di smi ssed as not
mai nt ai nabl e because of s. 5 of the Calcutta Thika Tenancy
Act, 1949, under which an application for the ejectnment of a
thika tenant could be filed only before the Controller under
that Act. On appeal, it was held, that the suits were
governed by the provisions of s. 30(c) of the Thika Tenancy
Act, under which, nothing in the Act applied to any |and
whi ch was required for carrying out any of the provisions of
the [Inprovement Trust Act, and therefore, the appeals were
al | oned.

In the appeal to this Court by the tenants on the question
as to whether s. 30(c) applied to the suits;

HELD: Because the land was liable to pay betternment fee
and the fee thus realised served the purpose of s. 122 of
the Inprovement Trust Act by swelling the funds of the
| mprovenent Trust Board and such fund could be utilised by
the Board for the purposes of carrying out the schene, it
cannot be said that the land itself was required for
carrying out the provisions of the inmprovenent Trust Act.
The requirenment of s. 30(c) of the Thika Tenancy Act could
not be said to be satisfied by such an indirect connection
between the |l and and the general purpose of the |nprovenent
Trust Act. [378 A-B]

In construing the words of a statute the context in which
the words occur, the object of the statute in which the
provision is included and the policy underlying the statute
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assune rel evance and becone nmaterial. [373 F]

In the instant case, the object of the Thi ka Tenancy Act to
help thika tenants is wit large in all the mteria
provisions of the Act In construing s. 30, which provides
f or an exception to the applicability of benefi cent
legislation, if two constructions are reasonably possible,
the Court would be justified in preferring that construction
which helps to carry out the beneficent purpose of the Act
and does not unduly expand the area or the scope of the
exception, that is, the exception nust be strictly
construed. Under the section, it is the |and which nust be
required and not any fee or charges that may be |evied
against it. Further, there nust be a direct connection
between the land as such and the requirenents of the
provisions of the inprovenent Trust Act, and not with the
policy of the provisions or the object which they are

intended to achieve. In order that s. 30(c) should be
applicable, the respondent nust point
365

out a specific provision of the |Inprovenment Trust Act for
the carrying out of which the land as such was required.
Section of that Act would not help the respondent, because,
it would not be possible to hold that for carrying out its
provisions the | and was directly required. [376 F, 376 H 377
C G 378 H

Moreover, when s. /78A of the Inprovenent Trust Act ,
expressly says that the land in respect of which betternent
fee can be levied, is, not required for the schene, the
argument that such a land is, nevertheless, 'required for
carrying out the provision of s.” 78A, cannot be accepted.
[377 H

Betternent fee is |levied against a | and, because its value
is increased as a result of the inprovenent schene and the
Board is justified in recouping-itself by such levy in
respect of the unearned increment in the value of the 'l|and,
and, if the |andhol der pays the fee, he may apply under s.
25 of the Inprovenment Trust Act for an enhancenment ' of the
rent payable by the tenants; but there is no reason why such
a landlord should get the additional benefit of exenption
fromthe application of the provisions of the Thika ~Tenancy
Act. Clauses (a) and (b) of s. 30 of that Act indicate that
it is only lands vested in Governnent or —other specia
bodi es or authorities that are excepted fromthe application
of the Act. The words used in cl. (c) do not justify the
conclusion that a private |landholder is ~intended to be
equated with Government or with such other special bodies or
authorities. [378 C, D, F]

Though lands acquired by the Board may be covered by s.
30(b) (iv), on the assunption that the Board is a  loca
authority, s. 30(c) would not becone redundant if it was
held not to apply to the suit |and, because, there may stil
be sone other |ands which are not acquired by the Board but
which rmay. neverthel ess, be required for carrying out . sone
provisions of the Inprovenment Trust Act, as for exanple
under ss. 35C and 42 of that Act. O, the legislature mght
have nade, by way of abundant caution, a specific provision
in respect of lands which are acquired by the Board as well
as those which would be required for the purpose of carrying
out the provisions of the Inprovenent Trust Act. [379 D H

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 48 to 53 of
1963.
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Appeal s fromthe judgnent and decrees dated May 3, 1960, of
the Calcutta High Court in Appeals Nos. 215, 67, 82 & 216 of
1958.

W S. Barlingay, S. S. Khanduja and Ganpat Rai, for the
appel I ant s (in all the appeals).

G S. Pathak and D. N. Mikherjee, for the respondent (in
all the appeal s).

The Judgrment of the Court was delivered by

Gaj endragadkar, C.J. The short question which these six ap-
peal s raise relates to the construction of section 30(c) of
the Calcutta Thika Tenancy Act, 1949 (WB. Act No. 11 of
1949) (hereinafter called "the Act’). This question arises
in this way. The respondent Sanat Kumar Ganguli is the
owner of a plot of land being prenises No. 12, Hal dar Lane,

in Central Calcutta This plot had been let out in severa

lots to the predecessors-in-title of the six appellants.

366

On July 24, 1954, the respondent filed six suits Nos. 2240
to 2245 of 1954 against the six appellants respectively on
the original side of the Calcutta H gh Court, claimng
decrees for ejectnent against themand asking for arrears of
ground rent and Munici pal taxes.

The appellants contested the respondent’s claim on the
ground that the Jlandsin suits had been taken by their
predecessors-in-title fromthe ower as Thika tenants in or
about the year 1900, and they alleged that they were in
occupation of the said plots after having built substantia

structures on them The appellants further clainmed that
they had thenselves let out portions of such structures to
their own tenants. On these allegations,  a prelimnary
objection to the conpetence of the suits was raised by the
appel lants on the ground that under s. 5 of the Act, claim
for ejectnment of Thika tenants can be entertained only by
the Controller, and so, the | earned Judge on the origina

side of the Calcutta H gh Court had no jurisdiction to
entertain it.

The respondent admtted that the appellants were Thika
tenants and did not dispute that normally, a claim for
ejecting such Thika tenants could be tried only by the

Controller; but he urged that the present suits fell” within
the scope of s. 30(c) of the Act and.in consequence, the
provi si ons of s. 5 and indeed., all —other rel evant

provisions of the Act did not apply to them That s how
the respondent sought to neet the prelimnary objection
rai sed by the appellants.

In appreciating the nature of the controversy thus raised by
the pleadings, it is necessary to mention sone nore facts.
On February 9, 1940 a notice was issued by the Chairman of
the Calcutta Inmprovenent Trust under s. 43 of the Calcutta
| mprovenent Act, 1911 (Bengal Act V of 191 1) as anended up
to 193 1. This Act will hereafter be called 'the | nprovenent
Act’ . This notice shows that a scheme bearing No. 53 had
been framed for the purpose of inprovenment of Calcutta by a
street schenme in Ward No. 10 of the Calcutta Municipality
for an area the boundaries whereof were described in the
said notice. This notice gave the particulars of the schene
and was acconpani ed by a map of the area conprised in the
schene. It also contained the statenment of the land which
it was proposed to acquire as well as land on which
betterment fee was proposed to be levied. These plans were
open for inspection at the office of the Trust at No. 5,
Clive Street, Calcutta. Along with this notice, another
notice was published which gave a list of properties
proposed to be acquired under the scheme and contained a
statement of the land in regard to which betternent fees
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were proposed to be levied. Prem ses No. 12, Haldar Lane,
were included in the |atter category of |ands.

In July 1952, proceedings were started for settling the
betterment fee to be levied in respect of prenises No. 12,
Hal dar Lane, and a letter was addressed by the Chief Valuer
of the Calcutta

367

| mprovenent Trust to the respondent on Novenber 19, 1952.
This letter shows that the Chief Valuer had not received a
reply fromthe respondent, though his advocate had accepted
the assessnent of betterment fee of Rs. 15,000 in the Land
Conmittee nmeeting which had been held on August 7, 1952 and
confirmed by the Board on August 30, 1952. On Novenber 19,
1952, however, the respondent recorded in witing that he
accepted the said assessnent.

The respondent’s case before 'he learned trial Judge was
that since betterment fee had been levied by the Board in
respect. of the suit prem ses and had been accepted by him
s. 30(c) of the Act applied to the present suits. Section
30(c) provides that "nothing in the Act shall apply to any
land which is required for carrying out any of t he
provi sions of the Calcutta |Inprovenent Act, 191 1." That is
how the respondent sought to repel the application of s. 5
of the Act and the exclusive jurisdiction of the Controller
to deal with ejectnent proceedings in respect of thika
tenants’ holdings. /The learned trial Judge held that the
plots constituting the land in the six respective suits did
not attract the provisions of s. 30(c) of the Act, and so,
he uphel d the prelimnary objection raised by the appellants
and cane to the conclusion that the suits filed by the
respondent on the original side of the Calcutta Hygh Court
were inconpetent and could not be entertained. In the
result, the said suits were ordered to be dismssed wth
costs.

The respondent chall enged these decrees by preferring six
appeals before a Division Bench of the H gh Court. The
| earned Judges who heard these appeals have delivered
separate, but concurring, judgnents and have wupheld the
respondent’s argunent that the land in suits attracted the
provisions of s. 30(c) of the Act, with the result that the
prelimnary objection raised by the appellants - has been
rej ected. Once the prelimnary objection was rejected, it
was plain that no other point survived, because t he
appel lants had no defence to nmake on the nerits of the
respondent’s claim That is why the appeals were allowed
and decrees, for possession were passed in favour ~of the
respondent. The clai mnade by the respondent in respect of
arrears of -round rent and nunicipal taxes was also allowed.
It is against these decrees that the appellants have cone to
this Court with certificates granted by the High Court; and
so, the only question which arises for our decision is
whet her the Division Bench was right in holding that s.
30(c) of the Act applied to the present suits. The answer
to this Question depends on a fair construction of the
provi sion prescribed by s. 30(c).

Before dealing with this question, it is necessary to refer
to the material provisions of the Act. The Act was passed
in 1949 with the object of making better provision relating
to the law of landlord and tenant in respect of thika
tenancies in Calcutta. Section 2(5) in Chapter 1 defines a
"thika tenant" as neaning any person who holds, whether
under a witten |ease or otherwise, land wunder another
person, and is or but for a special contract would be |iable
368

to pay rent, at a nonthly or at any other periodical rate,
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for that Iland to that another person and has erected or
acquired by purchase or gift any structure on such land for
a residential, manufacturing or business purpose and
i ncludes the successors in interest (if such person. Sub-
cl auses (a), (b) and (c) of this definition exclude fromits
purvi ew certain other categories of persons, but we are not
concerned with these categories of persons in the present
appeals. It is comon ground that the appellants are thika
tenants in respect of the plots in their possession

Chapter 11 of the Act deals wth incidents of thika
t enanci es. Broadly stated, the object of the Act is to
afford special protection to the thika tenants and severa

provi sions have been enacted by the Act to carry out this
obj ect. Section 3 specifies the grounds on which alone a
thi ka tenant nay be evicted. = Section 4 prescribes a notice
before ejectnent proceedi ngs can be taken against a thika
tenant; and s. 5-provides for proceedings for ejectnent.
The inportant feature of the provisions contained in s. 5(1)
is that the application for ejectnment of a thika tenant has
to be nmade to the Controller in the prescribed manner. The
“controller" is defined by s. 2(2) as meaning an officer
appointed as such by the State Governnent for an area to
which the Act extends and includes officers of another
category therein described. The remaining provisions of Ch.
11 deal with the procedure which has to be followed by the
Controller in dealing with applications for ejectnment of
thika tenants and rmake other incidental provisions in that
behal f. The policy of the Act to afford protection to the
thika tenants is wit large in all these provisions.

Chapter |1l ~contains provisions as to rent of thi ka
t enanci es. Chapter [|V. _deals wth appeals and certain
special procedures. Section 27(1), for instance,  provides
for appeals to the Chief Judge of the Court of Snmall ' Causes
of Calcutta and District Judge respectively under | clauses
(a) and (b). Section 27(6) provides that an order made
under sub-s. (4) by the Chief Judge or the District Judge or
a person appoi nted under sub-s. (2), as the case nay be, or

subject to such order, if any, an order nmade by the
Controller under this Act shall, subject to the  provisions
of sub-s. (5) be final and may be executed by the Controller
in the manner provided in the Code of Civil Procedure for
the execution of decrees. It is thus clear that the Act has
made special provisions for the enforcenent of the rights
and liabilities of the thika tenants, has constituted

hi erarchy of special authorities to deal with clains made by
| andl ords against their thika tenants, either in the first
instance or at the appellate stage. The decisions of these
special authorities which become final are assimlated to
decrees passed under the Code of Civil Procedure and can be
executed in the manner prescribed by 0.21 of the /Code.
Section 31 provides that restriction or exclusion of the Act

by agreement between a landlord and a thika tenant will be
i nvalid,

369

and wll not affect the rights conferred on the thika
tenants by the provisions of the Act. It is in the light of

these provisions that we have to construe s. 30 of the Act.
Section 30 reads thus: -

"Nothing in this Act shall apply to-

(a) Governnent |ands,

(b) any land vested in or in the possession of-

(i) the State Governnent,

(ii) a port authority of a major port, or

(iii) a railway adnministration, or

(iv) a local authority, or
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(c) any land which is required for carrying out any of the
provi sions of the Calcutta |nprovenent Act, 1911."

The perusal of s. 301 clearly shows that the provisions of
the Act are excluded in regard to |ands specified in clauses
(a), (b) and (c), so that clains nade for ejectment of thika

tenants from these lands wll not be governed by the
provisions of the Act and can be nmade and entertained in
ordinary «civil ~courts of conpetent jurisdiction. The

guestion which we have to consider in the present appeals is
whet her the Iland which is the subject-matter of the six
suits is land which is required for carrying out any of the
provi sions of the |Inprovenent Act.

That takes us to the rel evant provisions of the | nprovenent
Act itself. The Inprovenent Act was passed in 1911 and has
been anmended fromtine to tine. Let us consider broadly the
mat eri al provisions of this Act, as they stood prior to the
amendnment of 1955, which woul d assist us in construing s.
30(c) of the Act. This Act was passed, because it was
t hought expedient to nake provision for the inprovenent and
expansi on _of Cal cutta by opening up congested areas, |aying
out or altering streets, providing open spaces for purposes
of wventilation or recreation, denolishing or constructing
bui | di ngs, acquiringland for the said purposes ,,]ld for
the rehousing of persons of the poorer and working classes
di splaced by the/ execution of inprovenent schenes, and
ot herwi se as hereinafter appearing. |t was further thought
expedient to constitute a Board of Trustees and invest it
with special powers for carrying out the objects of this
Act . Section 2(la) of this Act defines a "betternent fee"
as the fee prescribed by s. 78A in respect of an increase in
val ue of land resulting fromthe execution of an inprovenent

schene. Chapter |1l of this Act deals wth inprovenent
schemes and re-housing schenmes. Section 36 provides when
general inprovenent schemes may be franed. It is only where
the conditions specified by clauses (a) & (b) of s. 36 are
satisfied that general schenmes can be franed. Under this
section, the Board has to pass

370

a resolution to the effect that the general inprovement

schene should be framed on the ground that the area
conprised in the scheme is an unhealthy area and that it was
necessary to frame a general inprovement scheme in respect
of such area. Section 40 deals with matters which have to
be considered while framng inprovenent schenes. It
provi des that when framing an inprovenent schenme-in respect
of any area, regard shall be had to-

(a) t he nature and the conditions of

nei ghboring areas and of Calcutta as a whol e-,

(b) the several directions in_ which the

expansion of Calcutta appears likely to

take place-, and

(c) the likelihood of inprovenent schenes

being required for other parts of Calcutta.

Section 41 deals with matters which nust  be

provided for in inmprovenent schenes; it reads

t hus: -

"Every inprovenent schene shall provide for-

(a) the acquisition by the Board of any

land, in the area conprised in the schene,

which wll, in their opinion be required for

t he execution of the scheneg,

(b) the laying out or re-laying out of the

land in the said area

(c) such denol i tion, alteration or

reconstruction of buildings, situated on |and
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which it is proposed to acquire in the said
area, as the Board may think necessary;

(d) the construction of any buildings which
the Board nay consider it necessary to erect
for any purpose other than sale or hire;

(e) the laying out or alteration of streets
(including bridges, causeways and culverts),
if required; and

(f) t he I evel i ng, pavi ng, nmetal | i ng,
flaggi ng, channelling, sewering and draining
of the said streets, and the provision therein
of wat er , lighting and ot her sanitary
conveni ences ordinarily provi ded in a
Muni ci pality."

Section 42 deals with matters which nmay be

provided for in dealing wth i mpr ovenent
schenes. It is necessary to read this section
as wel | : -

"Any inmprovenent schene may provide for-
(a) the acquisition by the Board of any

I'and, in the area conprised in the schene
which w1, in‘their opinion, be affected by
the execution of the scheme-,

(b) rai sing, lowering or leveling any |and
in the area conprised in the scheng;

371

(c) the formation or retention of open
spaces-. and
(d) any other matters, consistent with this
Act, which the Board may think fit."
Under s. 47, the Board is required to consider  objections,
representati ons and statenents of dissent received under the
rel evant provisions of sections 43, 44 ~and 45; and it
provides that as a consequence of considering the said
obj ections, representations and statenents of dissent, the
Board may either abandon the schenme or apply to the State
Gover nnent for sanction to. the schene, wi t'h such
nodi fications, if any, as the Board nay consider necessary.
Section 47(2)(e) lays down that every application subnitted
under sub-s. (1) shall be acconpanied by a list of the nanmes
of all persons, if any, who have dissented, under s. 45,
clause (b), fromthe proposed acquisition of their land or
from the proposed recovery of a betternent fee, ~and a
statenment of the reasons given for such dissent. The rest
of the Chapter deals with the subsequent- stages of the
fram ng of the inprovement schenes to  which it is
unnecessary to refer.
Chapter |V deals with acquisition and disposal of Iand.
Three sections out of this Chapter are relevant for/  our
pur pose. Section 78 deals wth the abandonnent of
acqui sition in consideration of special paynment. Secti on
78(1) is relevant; it reads thus:-
"In any case in which the State Governnent has
sanctioned the acquisition of land, in -any
area conprised in an inprovenent schenme, which
is not required for the execution of the
schenme, the owner of the land, or any person
having an interest therein, my make an
application to the Board, requesting that the
acqui sition of the |land should be abandoned in
consideration of the paynent by himof a sum
to be fixed by the Board in that behal f."
The other sub-sections of s. 78 lay dowmn a procedure for
dealing with applications made under sub-s. (1). Wth the
details of these provisions we are not concerned. The only
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point which is relevant for our purpose is that an
application for abandonment can be made in respect of |and
which is not required for the execution of the schene. In
other words, if it appears that the piece of land which is
conprised in the scheme al ready sanctioned by the Governnent
is in fact not required for the execution of the scheme, an
application may be nade for abandonment of acquisition in
respect of such a land. The basis for naking such an
application is that though the |and was conprised in the
schenme, it is found that it is not required for the
execution of the schene,,
That takes us to s. 78A which has a bearing on the
construction of s. 30(c) of the Act. Section 78A(1) is
material for our purpose; it reads thus - -

"When by the maki ng of any inprovenent schene,

any land inthe area conprised in the scheme

whi ch i s not

B(N) 3SCI- 11
372
required for the execution thereof wll, in

the opinion  of the Board, be increased in
val ue, the Board, in framng the scheme, may
in lieu of providing for the acquisition of
such land, declare that a betternment fee shal
be payable by the owner of the land or any
person / having an interest therein in respect
of the increase in value of the land resulting
fromthe execution of the schene."
Secti on 78A(2) provi des for the det ermi nati on and
cal cul ati on of the betternent fee.
The last section in this Chapter is s. 81. It confers power
on the Board to dispose of land vested in or acquired by
their under this Act. Section 81(1) lays down that the
Board may retain, or may let on hire, |lease, sell, exchange
or otherw se dispose of any land vested in or acquired by
them wunder this Act. How this power can be exercised is
specified by sub-sections (2) and(3) of S. 81
Before we part with the Inprovenent Act, it would be usefu
to nention that sections 120 to 126 whi ch occur in Ch. Vi
of this Act deal with the accounts of the Board. Secti on
122 provides for credits to capital account and lays down,
inter alia, that all suns, except interest, received by way
of special paynents for betterment fees in pursuance of
sections 78, 78A or 79, shall be credited to the capita
account . Section 123 deals wth the question of the
application of the capital account, and it proceeds on the
basis that the nobneys credited to the capital account shal
be held by the Board in trust, and by clauses (a) to (h), it
specifies the objects or purposes for which the said -anount
can be applied. Section 124 refers to itenms which have to
be included in the revenue account; and s. 125 requires that
like the noneys credited to the capital account, | those
credited to the revenue account must also be held by the
Board in trust, and the same shall be applied for the
pur poses specified in clauses (a) to (g) of s. 125(1).
Let us now revert to the question about the construction of

S. 30(c) of the Act. Before answering this question, we
would like to recall the material facts which are not in
di sput e. The land if question has been included in the

boundaries of the area conprised in the scheme. After the
Board framed scheme No. 53, it has issued a notice under s.
43(1) of the Inprovenent Act, and as required by s.
43(7)(b), while nentioning the boundaries of the area com
prised in the schene, it has clearly been shown that the
laid in question is conprised in the said schene. In
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respect of this land, proceedi ngs have been taken under s.
78A of the Inprovenent Act and betternent fee has been
| evi ed and accept ed.

M. Pathak for the respondent contends that as soon as it is
shown that the Iand in question was conprised in the schene
and in respect of it betternment fee has been Ilevied and
accepted, s. 30(c) of the Act is attracted. Hi s argurment is
that such a land is required for carrying out the provisions
of the Inmprovenent Act. On the

373

other hand, Dr. Barlinge contends that the land in respect
of which betternent fee has been | evied cannot be said to be
required for carrying out any provisions of the |nprovenent
Act, though it nmay be that the betternment fee would assist
the Board in discharging its functions under the | nprovenent
Act . In deciding the nerits of these conpeting clainms, it
is necessary to renenber that-the dispute in the present
proceedings i s not between the Board on the one hand and the
| andl ord ‘or the thika tenant on the other’, the dispute is
between. ‘the landlord and the thika tenants, and in the
decision —of this dispute, the Board is not interested.
What ever be the decision of the Court in the present dispute

will not affect the Board in the discharge of its duties and
functions and will have no inpact on the schene as such
The words wused in s. 30(c) of the Act are, in a sense,

sinmpl e enough; but it nust be conceded that the problem of
their construction is not very easy, and- so, we mght
attenpt to resolve this problem by considering what our
approach should be in construing the relevant. provision.
Normal Iy, the words used in a statute have to be construed
in their ordinary neaning; but in many cases, judicia
approach finds that the sinple device of  adopting the
ordinary neaning of words does not neet the ends or a fair
and a reasonable construction. Exclusive reliance on the
bare dictionary nmeani ng of words may not necessarily assist
a proper construction of the statutory provision in which
the words occur. Often enough, in interpreting a statutory
provision, it becones necessary to have regard to the
subject-matter of the statute and the object which /it is
i ntended to achieve. That is why in deciding the true scope
and effect of the relevant words in any statutory provision,
the context in which the words occur, the —object of the
statute in which the provision is included, and the policy
underlying the statute assune rel evance and becone material
As Hal sbury has observed, the words "shoul d be construed in
the [light of their context rather than what nay be either
strict etynological sense or their popular meaning apart
fromthat context(1l)". This position is not disputed before
us by either party.

There has, however, been a sharp controversy before us on
the question as to what is the context to which -recourse
should be had in interpreting section 30(c). M. '\ Pat hak
contends that in construing s. 30(c) of the Act, the key
words are “"required for carrying out any of the provisions
of the Inprovenent Act", and he has urged that the task of
interpretation of this key clause should he attenpted by
having re.-lard to the context, the object and the policy of
the Inprovenent Act. In interpreting this clause, the court
shoul d ask itself: what is the purpose of the provisions of
the Inprovement Act which the land is required to serve,
before s. 30(c) of the Act can be invoked? And in finding
an answer to this question, the court nust bear in mnd the
hi storical evolution of the |ega

(1) Halabury's Laws of England Vol. 36, p. 394, para 593.
374
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principl es relating to the powers and functions of

| mprovenent Boards. In this connection M. Pathak has
relied on the decision of the House of Lords in R H
Gal l oway v. The Mayor and Conmonal ity of London(1). |In that

case a contrast was drawn between the special powers
conferred on persons by Parlianent for ef fecting a
particul ar purpose, and those conferred on the Mayor and
Conmonal ity of the Cty of London to make certain public
i mprovenents in the Gty. It was held that where a conpany
was aut horised to take conpul sorily the |ands of any person
for a definite object, it would be restrained by injunction
fromany attenpt to take themfor any other object. On the
ot her hand, where the Mayor and Commonalty of the City of
London had been entrusted with powers to make certain public
i mprovenents in the Cty, and for that purpose had been
aut hori sed compul sorily totake land, to raise noney on the
credit of it, andto sell superfleous land to pay off the
debt, the Act which gave them those powers did not expressly
center  on the authorities to acquire nore land than was
absol utel'y necessary to effect the desired inprovenents;
nevert heless the nmaterial provisions of the said Act ought
to be construed favorably to them and ought to be
interpreted to confer on themthe power to take |ands "for
the purposes of the Act", even though they may not be abso-
lutely necessary /for-the inprovenent scheme as such. In
other words, this decision shows that where the Board is
entrusted with the work of inmproving the Cty and is
constituted for that purpose by a statute, ‘its power to
acquire lands for the purpose of ~the inprovement scheme
woul d i nclude the power to acquire a |and which is conprised
in the schenme, though it may not be absol utely necessary for
the schenme as such; and in such a case, it would be conpe-
tent to the Board first to acquire the land and ‘then to
di spose of it, thereby putting itself in possession of the
necessary funds to discharge its functions and obligations.
The sane principle has been enphasised by the Privy ' Counci
in the Trustees for the Inprovenent of Calcutta v. Chandra
Kanta Ghosh (2). W have already referred to ss. 41 and 42
of the Inprovenent Act. Section 41 enunerates matters which
nmust be provided for in the inprovenment schenes, whereas s.
42 deals with matters which may be provided for in the
i mprovenent schenes. Section 42(a) lays down that any
i nprovenent scherme may provide for the acquisition by the
Board of any land, in the area conprised in the schene,
which wll, in their opinion, be affected by the execution
of the scheme. The question which arose before the Privy
Council in the case of the Trustees for the lnprovement of
Cal cutta(l) was whether under s. 42(a), it was conpetent to
the Board to acquire, for the purpose of recoupnent, /|and
which is not required for the execution of the schenme, but
the trustees are of opinion that the said land would, by
virtue of the scheme, be increased in value. The

(1) [21866] 1 Eng & Ir A C. 34.

(2) [1919] L.R 47 1.A 45.

375
decision of this question depended, inter alia, on the
neaning of the word "affected" used in s. 42(a). The

argunent which was urged before the Privy Council was that
in order that |and can be acquired by the Board under s.
42(a), it must appear that the land falls in the area
conprised in the schene and would be affected by the
execution of the schene. |f the |and does not becone a part
of the schene itself but remains outside the schene, it
cannot be said to be affected by the schenme; and so, the
Board may have no power to acquire it avowedly for the
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purpose of securing recoupnent noney. The Privy Counci
rejected this contention and held that the Board was
enpowered to acquire land which is conprised in the schene

and woul d be conpetent to sell it and thereby raise funds if
it is satisfied that the value of the land will be enhanced
by wvirtue of the schene. "There would appear to be
not hi ng", said Lord Parnoor speaking for the Board, "either
in the general schene of the Act or in the special context
which is inconsistent with giving the word "affected" its

ordinary and normal sense; but it was suggested in the
argunent on behal f of the respondent that the Act did not
authorise the Board to acquire land unless it was either
physically affected by the execution of the schene, or
injuriously affected, whether by severance or in sone other
manner" (p. 54). |In rejecting this argunent, Lord Parnoor
observed that "in the opinion of their Lordships, none of
the suggested Iimtations to the usual and normal neani ng of
the word "affected” in s. 42 are adm ssible, and that there
is no reason, either in the general purpose of the Act or
the special context, that the word should not be construed
in its wordinary sense, and that, as so construed, s. 42
aut horises the acquisition of the land of the respondent,
whi ch was inserted in‘the scheme, because in the opinion of
the Board, it would be enhanced in value by its execution".
Section 78 and s. 78A which has been inserted in the
I mprovenent Act in/ 19 3 1, in a sense give statutory
recognition to the principle evolved by the- Privy Counci
while interpreting 's. 42 of the Inprovenment Act.

Basi ng hinmself on this aspect of the matter, M. Pathak con-
tends that where a land is conprised in the inprovenent
schene originally notified and betternent fee is |levied
later in respect of it under s. 78A, the Board can be deened

to have taken two steps,, it may be said that the Board
acquired the land and later, sold it to the owner ' on the
terns and conditions authorised by s. 78A. In other words,

the argument is that the |levy of betternment fee is  another
way of bringing the land wthin the purview  of the
i mprovenent scheme and it is, in fact, an alternative way of
acquiring it. If that is so, s. ~30(c) which obviously
i ncludes |ands acquired for the purposes of  the schene,
cannot be said to exclude land which is not directly
acquired, but is indirectly placed in the same category of
| ands, because recovery of the recoupnment fee is one way of
acquiring the land. It is on these grounds that M. Pathak
has strenuously contended that the key clause in s. 30(c)
shoul d receive a libera

376

construction and the land in question in the present
proceedi ngs should be held to be required for carrying out
the rel evant provisions of the | nprovenent Act.

On the other hand, Dr. Balinge has enphasised the fact that
the section which we are construing occurs in the Thika
Tenancy Act and it is the context of this Act as well as the
object which it seeks to achieve that are relevant -and
material. There is no doubt that the provisions of the Act
are intended to serve the purpose of social justice. The
Legi sl ature realised that the relations between the | andlord
and the tenants in respect of holdings let out to thika
tenants under the Act needed to be regul ated by statute and
it thought that thika tenants deserved some speci a
protection. The Act is thus a neasure which can be
descri bed as social welfare neasure, and so, the argument is
that s. 30 which provides for an exception to the materia
provi sions of the Act, should be strictly construed, so that
the beneficent purpose of the Act should not be unduly
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narrowed down or restricted. |In construing s. 30(e), it
woul d, therefore, be relevant to remenber whether it could
not have been the intention of the Legislature to permt a
private |and-holder whose |and has not been acquired and
does not form part of the inprovenment schene, to claim
imunity fromthe application of the rel evant provisions of
the Act which give protection to the thika tenants; and so

Dr. Barlinge's contention is that it would be unreasonable
to introduce a liberal approach in construing the clause
"required for carrying out any of the provisions of the
| mprovenent Act" as suggested by M. Pathak

In our opinion, while construing s. 30(c) it would be
necessary to bear in mnd the context of the Act in which
the section occurs. We have already noticed the broad
features of the Act, -and the object of the Act to help the
thika tenants is wit large in all the material provisions.
In the case of such a statute, if an exception is provided,
the provision prescribing the exception and creating a bar
to the application of the Act'to certain cases nust, we
think, be strictly construed.” Take the other clauses of s.
30: they clearly indicatethat it is only lands vested in
CGovernment or other special bodies or authorities that are
excepted fromthe application of the Act. Prima facie, it
is not easy to assune that a private |land]-,older like the
respondent would be within the protection of s. 30, because
there is no consideration in his case. as in the case of
other authorities or bodies covered by clauses (a) and (b)
of s. 30, which would justify the exclusion of the Act to
"his case. That is one aspect of the matter which we cannot
i gnor e.

That takes us to the crux of the problem can the land in
guestion be said to be required for carrying out any of the
provisions of the Inprovenent Act? It is significant that
it is the land which rmust be required, and not any ' fee or
charges that may be |evied against it.” What s. 30(c) of the
Act seens to require is direct

377

connection between the | and as such and the requirenents of
the provisions of the Inprovenent Act. The other ingredient
of s. 30(c) is that the | and nust be required for _carrying
out the provisions of the Inprovenent Act. |In the context,
this second ingredient of the section seens to suggest that
the land nmust be necessary for carrying out the provisions
as such of the Inprovenent Act; in other words, we shoul d be
able to say about the land in question that-it was necessary
for carrying out a particular provision of the |nprovenent
Act. The third and the last ingredient of s.30(c) is that
the necessity nust be established for <carrying out. the
provi sions of the Inprovenent Act and not the policy of  the
said provisions or the object which they are intended to
achi eve. Having regard to these ingredients of s. 30(c), the
guestion which calls for an answer is it shown that the |and
in question is necessary to carry out any specific provision
of the Inprovenment Act’? It is difficult to answer this
qguestion in favour of the respondent.

It is true that the betternment fee which is levied goes to
constitute an inportant itemin the capital account under s.
122 of the Inprovenent Act. It is also true that the Board
"has the power to levy betterment fee in order that it
should secure enough funds to carry out its obligations
under the Inprovenent Act. Such a power has always vested
in the Board and has now been statutorily conferred on it by
s. T78A. Under s. 81, the Board can acquire nore land than
is absolutely necessary for the purpose of the schene as
such, and may |ater dispose of superfluous |Iand. The
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exi stence of these powers cannot be disputed. But would it
be consistent with the fair construction of s. 30(c) to hold
that because the land in question can be nade liable to pay
betterment fee and the betterment fee thus realised fromthe
| and serves the purpose of s. 122 of the Inprovement Act,
the land itself is required for carrying, out the provisions
of s. 122? In order that s. 30(c) should be applicable, the
respondent nust point out a specific provision of the
| mprovenent Act for the carrying out of which the land as
such is required. The provisions of s. 122 of t he
| mprovenent Act do not he help the respondent, because it is
not possible to bold that for carrying out the provisions of
s. 122, the land in question is directly required.

There is another aspect of the question to which we ought to
refer Section 78A, like s. 78, deals with lands which in
terns are not required for the execution of the schene.
These two sections provide for tw categories of |ands, both
of which were originally conprised in the schene, but are
|ater found to be not required for the scheme. Now, when s.
78A expressly says that the and in respect of which
betterment fee can be levied, is not required for the

schene, it is not easy to accept the argunment that such a
| and is nevertheless required for carrying out t he
provisions of s. 78A In construing .s. 30(c), it is
necessary to distinguish between the carrying,, out the

provi sions of the |Inprovenment Act, and the achieve-
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ment or the acconplishment of the objects of the said
provi si ons. In one sense, the land in question does serve
the purpose of the Inprovenent schene, because the
betterment fee which is levied on it swells the funds of the
Board and the funds are utilised by the Board for the
pur poses of carrying out the schene; but the requirenent of
the land for carrying out the provisions of the |nprovenent
Act which al one can invoke s. 30(c), cannot be said to be
satisfied by this indirect connection between the land and
the general purpose of the |nprovenent Act.

There is one nore aspect of this problem which is not
irrelevant. Betterment fee is levied against a  |and,
because its value is increased as a result  of t he
i mprovenent scheme, and so, s. 78A authorises the Board to
| evy betterment fee presumably on the ground that the Board
is justified in recouping itself by such levy in respect of
unearned increnment in the value of the land of which the
| and- hol der gets a benefit. If the Il.and-hol der pays
betterment fee for such unearned increment in the value of
the land, he may apply under s. 25 of the Act for -~ enhancing
the rent payable by the thika tenants to him But there
appears to be no reason why a |l andlord, the value of =~ whose
land has increased by the inprovenent schene introduced in
the area in which his land is situated, should  get the
additi onal benefit of exenption fromthe application of the
provi sions of the Act which give protection to the tenants.
Having carefully considered the question of construing
s.30(c), we have cone to the conclusion that the words used
in s. 30(c) do not justify the conclusion that a private
| andhol der is intended to be equated with Governnment or with
the other special bodies or authorities whose l|ands are
exenpted fromthe operation of the Act by s. 30. W do not
think that the Legislature intended that the provisions of
the Act should cease to apply to all lands which ore
conprised in the scheme, because such a provision would
appear to be inconsistent with the categories of cases
covered by clauses (a) & (b) of s. 30. Besides, if that was
the intention of the Legislature in enacting s. 30(c), it
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woul d have been easy for the Legislature to say that |ands
conprised in the inproverment schenes shoul d be exenmpted from
the application of the Act. Section 30, as we already
enphasi sed, provides for an exception to the application of
the beneficent provisions of the Act, and it would, we
thi nk. not be unreasonable to bold that even if s. 30(c) is
reasonably capabl e of the construction for which M. Pathak
contends, we should prefer the alternative construction

which is also reasonably possible. In construing the
provi si ons which provide for exceptions to the applicability
of beneficent legislation, if two constructions are
reasonably possible, the Court would be justified in

preferring that construction which helps to carry out the
benefi cent purpose of the Act and does not unduly expand the
area or the scope of the exception. Therefore, we are
satisfied that the Court of Appeal was in error in
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reversing the conclusion of the trial Judge that the present
suits filed on the original side of the Calcutta Hi gh Court
wer e i nconpetent.

There is, however, one nore point to which we ought to refer
before we part with these appeals. Both the |earned Judges
in the Court of Appeal have observed that if s. 30(c) is
held not to apply to the land in question on the ground that
it is not required /for carrying out any of the provisions of
the Inprovenent Act, s. 30(c) would, in substance, becone
redundant . The argunent which was thus urged before the
Court of Appeal and has been accepted by it. assunes that
the Board is a local authority within the rmeaning of
30(b)(iv) and as such, the land which has vested in the
Board is already excepted fromthe operation of the Act by
the said provision; and that neans that the l'ands  acquired
by the Board under the provisions of the Inprovenent Act
have al ready been provided for by s. 30(b)(iv). |If that is
so, there would be no cases to which s. 30(c) can apply.
Since this point arises incidentally in construing S. 30(c),
we do not propose to decide in the present appeals whether
the Board is a local authority within the neaning of s.
30(b) (iv). In dealing with this particular ar gunent ,
however, we are prepared to assume that the Board is such a
| ocal authority. Even so, it is possible to hold that s.
30(c) does not becone redundant, because though s. 30(b)(iv)
may include |ands acquired by the Board, there may still be
sonme other |lands which are not acquired by the Board but
whi ch, neverthel ess, may be required for carrying out~ sone
provisions of the Inprovenent Act. Take, for instance, s.
42 of the Inprovenent Act. Section 42(b) |lays down that any
i mprovenent scheme may provide for raising, |owering, or
levelling any land in the area conprised in the schene.
Section 42(c) provides for the formation and retention of
open spaces. Sinmilar provisions are made by s. <35C(1) (i)
and (j) as introduced by the Anending Act 32 of 1955. ' It is
possible to take the viewthat the |ands required for the
pur poses specified in these provisions of s. 42 or s. 35C of
the |Inprovenent Act are required within the neaning of s.
30(c) of the Act, though they may not have been acquired.
But apart fromthis consideration, the argunent that s.
30(c) woul d becone redundant cannot, we think, be treated as
deci sive, because it is not unknown that the Legislature
somet i nes makes provi sions out of abundant caution. Wen s.
30(c) was enacted in 1949, the Legislature may have thought
that in order to avoid any doubt, dispute or difficulty in
regard to the question as to whether the Board would be a
local, authority or not, it would be better to make a
specific provision in respect of |ands which are acquired by
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the Board as well as those which would be required for the
purpose of carrying out the provisions of the |nprovenent
Act . It is true that the lands which are required wthin
the nmeaning of s. 30(c) would include lands which are
actually acquired as well as those which night not have been
acquired but are, nevertheless, required for carrying out
the provisions of the Inmprovenent Act. But having specified
respective
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authorities or bodies in clause (a) & (b) of s. 30, the
Legi slature may have thought that it would be better to
refer to the Inprovenent Act and | ands required for carrying
out its provisions, specifically and expressly. Havi ng
regard to the considerations on which our interpretation of
s. 30(c) is based, we are not prepared to attach undue
significance to the argunent based on the assunption that
the Board is a local authority within the neaning of s.
30(b)(iv)  and that woul d nake the provisions of s. 30(c)
ei ther | superfluous-or would deprive the said provision of
any significance or inportance.

The result is, the appeals are allowed, the decrees passed
by the Division Bench are set aside and those of the tria
Judge restored with costs throughout.

Appeal s al | owed.
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