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ACT:

Mahar ashtra Regi onal” and Town Pl anning Act, 1966: s.
127-Limtation of si’x nonths-Failure to acquire |and
reserved for town planning wthin statutory period of ten
year s- Purchase notice served by owners-Limtation whether to
reckon from date of notice

Practice and Procedure: \Wiver-Requirenents of-Were
there is no estoppel there is no waiver.

HEADNOTE
%

Section 127 of the Mharashtra Regional and Town
Pl anning Act, 1966 provides that (if any |and reserved under
the Act was not acquired by agreenent within ten years from
the date on which a final regional plan or final ‘devel opnent
plan canme into force or if proceedings for the acquisition
of such |land under that Act or under the Land Acquisition
Act, 1894 were not comenced within such period, the owner
or any person interested in the land nmay serve notice on the
appropriate authority to that effect and if wthin six
nmonths fromthe date of the service of such-notice, the | and
was not acquired or no steps as aforesaid were commenced for
its acquisition, the reservation should be deened to have
| apsed.

The Planning Authority, the Muinicipal Corporation of
Greater Bonbay, published a draft devel opnent plan reserving
the land in dispute for a recreation ground. The'said plan
was finalised and sanctioned by the State GCovernnment on
January 6, 1967. It cane into effect from February 7, 1967
and thereunder the land was again reserved for recreation
ground. No action having been taken for acquisition of the
| and, the trustees of the land served a notice dated July 1,
1977 on the Conm ssioner for Muinicipal Corporation either to
acquire the land or release it fromacquisition. The same
was received by the latter on July 4, 1977.

On July 28, 1977 the Corporation’s Executive Engi neer
asked for information regarding the ownership of the |and
and the particulars of the tenants thereof fromtrustees-
respondents Nos. 4-7, and stated that the relevant date
under s. 127 cf the Act would be the date
22
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upon which this information was received. The trustees by
their lawer’'s letter dated August 3, 1977 conveyed that the
peri od of six nonths stipulated by s. 127 has to be conputed
fromthe date of the receipt of the purchase notice by the
Corporation, i.e. July 4, 1977 and stated that the
Corporation had access to all the relevant records. The
requisite information was al so provided therein. The
Executive Engineer wote stating that the period of six
nonths all owed by s. 127 of the Act would commence on August
4, 1977, the date when the requisite information was
furni shed. Thereafter the Executive Engineer by his letter
dat ed Novenmber 2, 1977 inquired of the trustees whether they
were prepared to sell the property in question to which the
trustees quoted an overall rate of Rs.650 per square netre
through their lawer’s reply dated Novenber 18, 1977. They
expressly stated that the offer was nade without admitting
the power and authority of the appellant to acquire the | and
or to /initiate the proceedings for acquisition. Instead of
accepting the sane, the Executive Engineer by his letter
dat ed January 11, 1978 asked the respondents to disclose the
basis for the rate of Rs.650 per sg. nmetre. The Corporation
had, in the neanwhile passed a resolution on January 10,
1978 for the acquisition of the |and and made an application
to the State Governnent  dated January 31, 1978 for taking
necessary steps. The State Governnment issued the requisite
notification dated April 7, 1978 under s. 6 of the Land
Acqui sition Act 1894 for acquisition of 1and.

On July 17, 1978, respondent No. 1, the tenants’
association, filed a petition .in-the H gh Court under Art.
226 of the Constitution for quashing the i mpugned
notification. The H gh Court held that the nost crucial step
was the application to be made by the Corporation to the
State Governnent under s. 126(1) of the Act for acquisition
of the land within the period of six nonths conmencing from
July 4, 1977, the date of 'service of the purchase notice,
and that wupon the expiry of the said period on January 3,
1978, the reservation of the land had lapsed and it was
rel eased from such reservation. It took the viewthat al
that was required was that the owner or -the /person
interested in the land nust inform the Authority that the
| and reserved for any plan under the Act had not been
acquired by agreement within ten years fromthe date on
which plan cane into force and the proceedings for
acquisition of such |Iand under the Land Acquisition Act had
not been commenced wthin that period. ~Consequently it
struck down the inmpugned notification as invalid, null and
voi d.

In the appeal to this Court by special  |eave it was
contended that there was waiver or abandonnment of right by
respondents Nos. 4-7,

23

the trustees, to question the validity of the acquisition
proceedi ngs, and that there was inordinate delay or laches
on the part of respondent No. 1 which disentitled it to
grant of relief under Art. 226 of the Constitution.

Di sm ssing the appeal
N

HELD: 1. Section 127 of the Mbharashtra Regional and
Town Planning Act, 1966 is a fetter upon the power of
em nent domain. By enacting it the legislature has struck a
bal ance between the conpeting clains of the interests of the
general public as regards the rights of an individual. [30B-
d

2. The condition pre-requisite for the running of tine
under 127 of the Act is the service of a valid purchase
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notice. In the instant case, the purchase notice dated July
1, 1977 was a valid notice. The appellant having failed to
take any steps for acquisition of the land within a period
of six months therefrom the reservation of the land in the
devel opnent pl an for a public pur pose | apsed and
consequently the inmpugned notification dated April 7, 1978
issued by the State Governnent under s. 6 of the Land
Acqui sition Act nust be struck dowmn as a nullity. [29A-B;
31D F

3.1 The question whether the reservation has |apsed due
to the failure of the planning authority to take any steps
within a period of six nonths of the date of service of the
notice of purchase as stipulated by s. 127 is a mxed
gquestion of fact and law. A rule of universal application
cannot, therefore, be laid down. [28G H

In the instant case the High Court found that the
pl anni ng authority had failed ~to acquire the | and reserved
for the plan under the Act by agreement within ten years
fromthe 'date on which the "plan canme into force and
proceedings for —acquisitionof the land under the Land
Acqui sition Act had not been commenced within the period of
six nmonths fromthe receipt of notice fromrespondents Nos.
4 to 7, the trustees. The Minicipal Corporation had been
assessing the trust properties to property tax and issuing
periodic bills and receipts therefor and obviously could not
guestion the title or ownership of the trust. Accordingly,
it struck down the inmpugned notification under s. 6 of the
Land Acquisition Act and declared that the reservation of
the land wunder the  devel opment plan had | apsed. [28E, 29F
288}

3.2 There was no —question of the period of six nonths
bei ng
24
reckoned from the date of receipt” fromrespondents of the
information requisitioned. Section 127 of the Act does not
contenplate an investigation into the title by the officers
of the Planning Authority, nor can the officers prevent the
running of tinme if thereis awvalid notice. The Executive
Engi neer of the appellant Corporation was not justified in
addressing the letter dated July 28, 1977 calling upon
respondents 13 Nos. 4-7, the trustees, to furnish
information regarding their title and ownership, and also to
furnish particulars of the tenants, the nature of user of
the tenenents and the total area occupied by them The
Corporation had the requisite information in their records.
The Planning Authority was the Minicipal Corporation. The
said letter was, therefore, just an attenpt to prevent the
running of tinme and was of little or no consequence.[29A, B-

E]

4. In order to constitute waiver, there ~nust be
voluntary and intentional relinquishnent of a right. The
essence of a waiver is an estoppel and where there is no
estoppel, there is no waiver. Estoppel and waiver are
guestions of conduct and nust necessarily be determ ned on
the facts of each case. [34B]

In the instant case, respondents Nos. 4-7 had w t hout
adnmtting that the appellant had the authority or power to
initiate the proceedings for acquisition, signified their
willingness to sell the property subject to certain terms.
But the appellant did not accept the offer. On the contrary,
the appellant took further steps for the acquisition of the
land by noving the State Governnent under s. 126(1) of the
Act to initiate acquisition proceedings by the issuance of a
notification under s. 6 of the Land Acquisition Act. It
cannot, therefore, be said that the conduct of respondents
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Nos. 4-7 was such as warrants an inference of relinqui shnent
of a known existing legal right. [34B-D

5. The tenants were not parties to the wearlier
proceedi ngs. They were, therefore, not disentitled from
mai ntaining the wit petition. The objection that there was
undue delay in noving the H gh Court cannot prevail. [34E-F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Cvil Appeal No. 4139 of
1986.

Fromthe Judgnent and order dated 18.6.1986 of the
Bonbay Hi gh Court in Appeal No. 874 of 1983.

R P. Bhatt and D.N. Msra for the Appellant.

25

L.C. Chogale, M N.- Shroff;, K MM Khan, R F. Nariman
R Karanjawal a, ~Hardeep Singh, Ms. Manek Karanjawala, S.V.
Deshpande, A.S. Bhasnme and A. M  Khanwi | kar for the
Responl ents .

The Judgrment of the Court was delivered by

SEN, J. By s. 127 the ~Maharashtra Regional & Town
Pl anni ng Act, 1966 enacts:

" 127. If any l and reserved, allotted or
desi gnated for any purpose specified in any plan
under this Act is not acquired by agreenent within
ten years fromthe date onwhich a final Regiona
pl an, or ' final Devel opment - plan cones into force
or if proceedings for the acquisition of such |and
under this Act or under the Land Acquisition Act,
1894, are not comenced w thin such period, the
owner or any person interested in the land may
serve notice on t he Pl anni ng Aut hori ty,
Devel opnment Authority or as the case may be,
Appropriate Authority to that effect; 'and if
within six nonths fromthe date of the service of
such notice, the land i's not acquired or no steps
as aforesaid are commenced for its acquisition
the reservation, allotment or designation shall be
deened to have | apsed, and thereupon the |and
shall be deenmed to be rel eased from such
reservation, allotment or designation and shal
becone available to the owner for the purpose of
devel opnent or otherw se, perm ssible in the case
of adjacent |and under the relevant plan."

The short point involved in this appeal by specia
| eave froma judgrment of a Division Bench of the Bonmbay Hi gh
Court dated June 18, 1986, is whether the period of six
nonths specified in s. 127 of the Act is to be reckoned from
the date of service of the purchase notice dated July 1,
1977 by the owner on the Planning Authority “i.e. the
Muni ci pal Corporation of G eater Bonbay here, or the date on
which the requisite information of particul ars furni shed by
the owner.

The late Dr. Eruchshaw Janshedji Haki mwas the forner
owner of a doubl e-storeyed building situate on |and
adneasuring 3645.26 square netres bearing the cadastra
survey no. 176 of Tardeo, Bonbay known as Dr. Haki nwadi. The
property is located at the junction of Falkland Road and
Eruchshaw Haki m Road. It
26
consi sts of several structures housing 24 snall-scale
i ndustries, 13 shops on the ground floor and 26 residentia
tenements on the first floor, facing the Fal kland Road. On
the rear side of this building, there are several structures
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housing about 24 small-scale industries. The said Dr.
Eruchshaw Janshedji Hakimcreated a trust in respect of the

properties and respondents nos. 6-9 i.e. respondents nos. 4-
7 in the Hgh Court, herein described as such are the
present trustees appointed under the deed. The Planning
Aut hority published a draft Developnent Plan in respect of
"D ward where the property in dispute is situate. In the
Devel opnent Plan property of Dr. Eruchshaw Janshedji Haki m
was reserved for a recreation ground. The Devel opment Pl an
was finalised and sanctioned by the State GCovernment on
January 6, 1967. The final devel opment schene canme into
effect from February 7, 1967 and thereunder the |and was
again reserved for recreation ground. No action having been
taken for acquisition of the land until January 1, 1977, the
owners thereof i.e. the trustees served a purchase notice
dated July, 1, 1977 on -the Comm ssioner for Minicipa

Corporation of Geater Bonbay either to acquire the same or
release’it fromacquisition, and the sanme was received on
July 4, 1977. On July 28, 1977 the Corporation’s Executive
Engi neer - wote to respondents nos. 4-7 and asked for
information regarding the ownership  of the land and the
particulars of the tenants thereof. The letter stated that
the relevant date under s. 127 of the Act would be the date
upon which this information was received. The trustees for
the time being the Ilandlords of the property known as
Haki mwadi by their lawer’'s letter dated August 3, 1977
conveyed that the date of six nonths stipulated by s. 127 of
the Act has to be conputed fromthe date of the receipt from
themof the information required. Further, they stated that
as the Planning Authority for Geater Bonbay was the
Muni ci pal Corporation of G eater Bonbay, it had p access to
all the relevant records including the records pertaining to
cadastral survey no. 176. It was al so appointed out ‘that the
Corporation had been assessing them to property tax in
respect of the said property and issuing bills and receipts
therefor and could not now question-their title to ownership
of the property.

It was further said that as regards the nunber of
tenants, the i nspection registers mai nt ai ned by t he
Corporation’s Assessnent Depart ment upon whi-ch the
assessment of the rateable value of the various tenements
was based, bear ample testinmobny. It was next stated that the
property was partly residential, partly commercial and
partly neant for storage. The trustees went on to say that
they were not aware of any rule framed under the Act whereby
the Pl anning
27
Authority could nake an inquiry at that stage w t hout taking
a decision on the nmaterial question and thereby attenpt to
extend the tinme limt of six nonths stipulated in s/ 127.
The said letter was received by the Executive Engi neer on
August 16, 1977 and presumably the information required was
furni shed on August 16, 1977. The Executive Engi neer w ote
to respondents nos. 4-7 stating that the period of six
nonths allowed by s. 127 of the Act would accordingly
conmence on August 4, 1977, the date when the requisite
i nformati on was furnished. Next, the Executive Engi neer by
his letter dated Novenber 2, 1977 intimated respondents nos.
4-7 that the Minicipal Corporation had accorded sanction to
initiate acquisition proceedings in respect of the property
in question under the Land Acquisition Act. Thereafter, the
Corporation passed a resolution dated January 10, 1978 for
the acquisition of the I|and and made an application to the
State CGovernnent dated January 31, 1978 for taking necessary
steps. The State CGovernment being satisfied that the |and
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was required for a public purpose issued the requisite
notification dated April 7, 1978 under s. 6 of the Land
Acqui sition Act, 1894 for acquisition of the land. On July
17, 1978 respondent no. 1 Dr. Haki mvadi Tenants Associ ation
filed a petitionin the Hgh Court under Art. 226 of the
Constitution for quashing the inpugned notification

A learned Single Judge (Pendse, J.) by his judgnent
dat ed Septenber 21, 1983 allowed the wit petition on the
ground that the Planning Authority having taken no steps for
acqui sition of |and under s. 126(1) of the Act read with s.
6 of the Land Acquisition Act within 10 years fromthe date
on which the final Developnent Plan cane into force, the
acqui sition proceedings commenced by the State Governnent
under sub-s. (2) of s. 126 at the instance of the Pl anning
Authority were not valid inasnmuch as the issuance of the
i mpugned notification under s. 6 of the Land Acquisition Act
for the reservation of the property wunder the fina
Devel opnment Plan for a recreation ground was not within the
period of / six nonths as-required under s. 127. According to
the |earned Singl e Judge, the period of six nonths
prescri bed under s. 127 of the Act begin to run on the date
of service of the purchase notice on the Corporation and
therefore the Corporation had to take steps to acquire the
property before January 4, 1978. The Corporation not having
taken any steps till the expiry of the period of six nonths,
the resolution dated January 10, 1978 passed to acquire the
property and the consequent notification dated April 7, 1978
were invalid and of no | egal consequence In other words, he
held that the comencenent of the statutory period of six
nont hs was not dependent upon the directions issued by the
officers
28
of the Planning Authority, nor could the officers extend the
period fixed under s. 127. As regards the practice preval ent
in the Corporation to conmpute the period of six nonths from
the date of receipt of the information sought, he held that
it was whol Iy unwarrant ed and entirely illegal. He
accordingly struck down the inpugned notification under s. 6
of the Land Acquisition Act and declared that the
reservation of the land under the Devel opment Plan had
lapsed and it was open to the tenants of the property to
claimthat due to the lapse of reservation, the Pl anning
Authority and the State Governnent had no jurisdiction to
acquire the land in exercise of the powers under s.126 of
the Act.

Aggri eved, the appel lant carried an appeal to a
Di vi sion Bench wunder s. 15 of the Letters Patent. Bharucha,
J. speaking for hinself and Desai, J. upheld thel view of the
| earned Single Judge and held that the nbst crucial step was
the application to be nade by the Corporation to the State
Covernment under s. 126(1) of the Act for acquisition of the
land, it ought to have been taken within the period of six
nmont hs commencing fromJuly 4, 1977, the date of service of
the purchase notice. That decision proceeds upon the view
that the details of ownership or particulars of tenants are
not required to be furnished in the purchase notice served
by the owner or any person interested in the land. Al that
is required is that the owner or the person interested in
the land rmust inform the authority that the |and reserved
for any plan wunder the Act had not been acquired by
agreement within 10 years fromthe date on which the plan
cane into force and that proceedings for acquisition of such
l and under the Land Acquisition Act had not been commenced
within that period. It was accordingly held that the
purchase notice dated July 1, 1977 served by respondents
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nos. 4-7, the trustees, was a valid notice under s. 127 of
the Act and therefore the period of six nonths specified in
s. 127 conmenced running fromJuly 4, 1977, the date of
service, and cane to an end on January 4, 1978. That being
so, it was held that upon the expiry of the period of six
nmonths on January 3, 1978, the reservation of the land for
recreation ground |apsed and it was released from such
reservation.

According to the plain reading of s. 127 of the Act, it
is mani fest that the question whether the reservation has
| apsed due to the failure of the Planning Authority to take
any steps wthin a period of six months of the date of
service of the notice of purchase as stipulated by s. 126,
is a mxed question of fact and law. It would therefore be
difficult, if not well nigh inpossible, to lay down a rule
29
of universal application. It .cannot be posited that the
peri od of ‘six nmonths woul d necessarily begin to run fromthe
date of service of = a purchase notice under s. 127 of the
Act. The " condition pre-requisite for the running of tine
under s. 127 is the service of a valid purchase notice. It
is needless to stress that the Corporation nust prinma facie
be satisfied that the notice served was by the owner of the
affected land or any person interested in the land. But, at
the same tinme, s./ 127 of the Act does not contenplate an
investigation into title by the officers of the Planning
Aut hority, nor can the officers prevent the running of tine
if there is a valid notice. Viewed in that perspective, the
Hi gh Court rightly held that the Executive Engi neer of the
Muni ci pal Corporation. was not~ justified in~ addressing the
letter dated July 29, 1977 by which he required respondents
nos. 4-7, the trustees, to furnish information regarding
their title and ownership, and alsoto furnish particulars
of the tenants, the nature and user of the tenenments and the
total area occupied by themat present. The Corporation had
the requisite information in their records. The H gh Court
was therefore right in reaching the conclusion that it did.
In the present case, the Planning Authority was the
Muni ci pal Corporation of Geater  Bonbay. It~ cannot be
doubted that the Municipal Corporation has -access to al
land records including the records pertaining to cadastra
survey no. 176 of Tardeo. We are inclined to the viewthat
the aforesaid letter dated July 28, 1977 addressed by the
Executive Engineer was just as attenpt to prevent -the
running of time and was of little or no consequence. As was
rightly pointed out by respondents nos. 4-7 in their reply
dat ed August 3, 1977, there was no question of the period of
six nmonths being reckoned fromthe date of the receipt from
them of the information requi sitioned. The Minicipa
Corporation had been assessing the trust properties to
property tax and issuing periodic bills and -receipts
therefor and obviously could not question the title or
ownership of the trust. W are informed that the building
being situate on Fal kland Road, the occupants are nostly
dancing girls and this is in the know edge of the
Corporation authorities. The rateable val ue of each tenenent
woul d al so be known by an inspection of the assessnent
regi sters. We nust accordingly uphold the finding arrived at
by the High Court that the appellant having failed to take
any steps, nanely, of making an application to the State
Government for acquiring the land under the Land Acquisition
Act within a period of six nonths fromthe date of service
of the purchase notice, the inpugned notification issued by
the State CGovernnent under s. 6 of the Land Acquisition Act
maki ng the requisite declaration that such | and was required
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for a public purpose i.e. for a recreation ground was
invalid, null and void.
30

Wiile the contention of |earned counsel appearing for
the appellant that the words 'six nonths fromthe date of
service of such notice’ ins. 127 of the Act were not
susceptible of a literal construction, nust be accepted, it
nust be borne in mind that the period of six nonths provided
by s. 127 upon the expiry of which the reservation of the
[ and under a Developnent Plan |apses, is a valuable
safeguard to the citizen against arbitrary and irrationa
executive action. Section 127 of the Act is a fetter upon
the power of enmnent domain. By enacting s. 127 the
| egi sl ature has struck a balance between the conpeting
clains of the interests of the general public as regards the
rights of an individual. An analysis of s. 126 would revea
that after publ ication of a draft regional plan, a
devel opnent or _any other plan or town planning schene, any
land is required or reserved for any of the public purposes
speci fied therein, the Planning  Authority, Devel opnent
Authority or —as the case may be, any Appropriate Authority
may, except as provided in s. 113A, at any tine acquire the
| and either by agreenent or nake an application to the State
Government for acquisition of such land wunder the Land
Acqui sition Act, 1894. Sub-s. (2) thereof provides that the
State Gover nnent nmay on receipt of the applications
contenplated by s. 126(1) or if the Government (except in
cases falling under. s. 49 and -except as ‘provided in s.
113A) is itself of opinion that  any land included in any
such plan is needed for any public purpose, it nmy nake a
declaration to that effect in the final gazette, in the
manner provided ins. 6 of the Land “Acquisition Act in
respect of the said land. The rule is subject to an
exception. Proviso to s. 126(2) interdicts that no such
decl aration shall be made after the expiry of three years
fromthe date of publication of the draft regional plan
devel opnent plan or any other plan. Sub-s. (3) deals with
the procedure to be followed for  acquisition of ~ the |and
covered hy a declaration wunder -s. 6 of the p Land
Acqui sition Act. Sub-s. (4) is of some rel evance and reads
as follows:

"(4). If a declaration is not nade wthin the
period referred to in sub-section (2) or having
been nade, the aforesaid period expired on the
comencenment of the Maharashtra Regi onal and Town
Pl anni ng (Anendnent) Act, 1970, t he State
CGovernment  nmay make a fresh declaration for
acquiring the land under the Land Acquisition Act,
1894, in the manner provided by sub-sections (2)
and (3) of this section, subject to t he
nodi fication that the narket value of “the |and
shall be narket value at the date of declaration
inthe official Gazette nmde for acquiring the
| and afresh.”
31

The conjoint effect of sub-ss. ( 1), (2) and (4) of s.
126 is that if no declaration is nade wthin the period
referred to in sub-s. (2), that is to say, before the expiry
of three years from the date of publication of the draft
regi onal plan, developnent plan or any other plan, the
conpensation payable to the owner of the land for such
acquisition, in that event, shall be the narket value on the
date of the fresh declaration under s. 6 of the Land
Acqui sition Act i.e. the narket value not at the date of the
notification under s. 4(1) of the Land Acquisition Act but
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the market value at the date of declaration under s. 6. That
is one of the safeguards provided under the Act.

Anot her safeguard provided is the one under s. 127 of
the Act. It cannot be laid down as an abstract proposition
that the period of six nmonths would al ways begin to run from
the date of service of notice. The Corporation is entitled
to be satisfied that the purchase notice under s. 127 of the
Act has been served by the owner or any person interested in
the land. If there is no such notice by the owner or any
person, there is no question of the reservation, allotnent
or designation of the Iland under a developnent plan of
having lapsed. It a fortiori follows that in the absence of
a valid notice under s. 127, there is no question of the
| and becoming available to the owner for the purpose of
devel opnent or otherwise.  In the present case, these
consi derations do not arise. W nust hold in agreenent with
the Hgh Court that the purchase notice dated July 1, 1977
served /by respondents nos. 4-7 was valid notice and
therefore the failure of the appellant to take any steps for
the acquisition of the land within the period of six nonths
therefrom the  reservation of the l'and in the Devel opnent
Plan for a recreation ground |apsed and consequently, the
i mpugned notification dated April 7, 1978 under s. 6 of the
Land Acquisition Act issued by the State Governnment nust be
struck down as a nullity.

Section 127 of the Act is a part of the law for
acqui sition of lands required for public purposes, nanely,
for inplementation of schenes of town planning. The
statutory bar created by s. 127 providing that reservation
of land wunder a devel opnent scheme shall |apse if no steps
are taken for acquisition of land wthin a period of six
nonths from the date of service of the purchase notice, is
an integral part of the machinery created by which
acquisition of land takes place. The word 'aforesaid in the
col l ocation of the words 'no steps as aforesaid are
comenced for its acquisition’ obviously refer to the steps
contenplated by s. 126(1). The effect of a declaration by
the State Governnment under sub-s. (2) thereof, if it s
satisfied that the
32
land is required for the inplenentation of a regional plan,
devel opnent plan or any other town planning scheme, followed
by the requisite declaration to that effect in the officia
gazette, in the manner provided by s. 6 of the Land
Acquisition Act, is to freeze the prices of  the 1ands
affected. The Act lays down the principles of fixation by
providing firstly, by the proviso to s. 126(2) that no such
decl arati on under sub-s. (2) shall be made after the expiry
of three years from the date of publication of the draft
regi onal plan, devel opment plan or any other plan, secondly,
by enacting sub-s. (4) of s. 126 that if a declaration is
not made within the period referred to in sub-s. (2), the
State Governnent may make a fresh declaration but, in that
event, the nmarket value of the land shall be the market
value at the date of the declaration under s. 6 and not the
mar ket val ue at the date of the notification under s. 4, and
thirdly, by s. 127 that if any land reserved, allotted or
designated for any purpose in any developnent plan is not
acquired by agreenent within 10 years fromthe date on which
a final regional plan or devel opment plan cones into force
or if proceedings for the acquisition of such | and under the
Land Acquisition Act are not comenced within such period,
such [ and shall be deened to be released from such
reservation, allotnent or designation and becone avail abl e
to the owner for the purpose of devel opment on the failure
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of the Appropriate Authority to initiate any steps for its
acquisition within a period of six nmonths fromthe date of
service of a notice by the owner or any person interested in
the land. 1t cannot be doubted that a period of 10 years is
| ong enough. The Devel oprment or the Planning Authority rmnust
take recourse to acquisition with some anmbunt of pronptitude
in order that the conpensation paid to the expropriated
owner bears a just relation to the real value of the land as
ot herwi se, the conpensation paid for the acquisition would
be wholly illusory. Such fetter on statutory powers is in
the interest of the general public and the conditions
subject to which they can be exercised nmust be strictly
fol | owned.

There still remain the other two points raised, nanely,
(i) There was waiver or abandonment of right by respondents
nos. 4-7, the trustees, to question the validity of the
acqui sition proceedi ngs; and (ii) There was inordinate del ay
or laches on the part of respondent no. 1 which disentitled
it to grant of relief under Art. 226 of the Constitution. W
find it . difficult'to give effect to these contentions.

In order ~to deal with these questions, a few facts are
to be stated. The Executive Engineer of the Minicipa
Corporation by his |etter ~dated Novenber 2, 1977 addressed
to the lawer acting on be-
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hal f of respondents nos. 4-7, the trustees, to inquire
whet her they were prepared to sell the property in question
situate at Cadastral Survey no. 176 of Taradeo. In response
thereto, respondents nos. 4-7 through their |lawer’s reply
dat ed Novenber 18, 1977 intimated that they were prepared to
consider the sale of the property in its existing condition
with all the structures tenanted or otherw se at an overal
rate of Rs.650 per square netre. Thi's response was w t hout
prejudi ce and they expressly stated that the offer was made
wi thout admitting the power and authority of the appell ant
to acquire the land or to initiate the proceedings for
acquisition. Instead of accepting the same, the Executive
Engineer by his letter dated January 11, 1978 wanted
respondents nos. 4-7 to disclose the basis upon which they
clainmed price at the rate of Rs.650 per square nmetre. Wile
keepi ng respondents nos. 4-7 in suspense, the - Minicipa
Corporation had in the nmeanwhile on January 10, 1978 passed
a Resol ution that necessary steps be taken to nove the State
CGovernment for acquisition of the land and thereafter
actually noved the Government by their |letter dated January
31, 1978 to nake the requisite declaration under s. 6 of the
Land Acquisition Act, 1894 i.e. the property in question was
needed for, public purpose viz. a recreation ground under
the Devel opnent Plan. The State Governnent accordingly on
April 7, 1978 on being satisfied that the property was
needed i ssued the requisite inpugned notification under s. 6
of the Act. Thereafter, the Special Land Acquisition officer
on January 18, 1979 issued a general notice under s. 9 of
the Land Acquisition Act and the sane was published at the
site and also issued individual notices to the persons
interested. The hearing was fixed for February 26, 1979. On
February 22, 1979 i.e. four days before the hearing sone of
the tenants approached the Special Land Acquisition officer
and applied for three nonths’ adjournment and accordingly
the bearing was adjourned to April 24, 1979. However, no
clains for conpensation were filed. Nobody renai ned present
at the hearing. Accordingly, the Special Land Acquisition
of ficer was constrained to issue fresh notices under s. 9 on
May 25, 1981. Thereafter, the Minicipal Corporation on the
date fixed applied to the Special Land Acquisition officer
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to keep the proceedings in abeyance at the behest of sone of
the tenants who had applied to the Corporation for three
nonths’ tine. |In the circunstances, respondents nos. 4-7
noved the Hi gh Court under Art. 226 of the Constitution for
awit in the nature of nandanus requiring the Special Land
Acquisition officer to nmake an award. On January 20, 1981

the |l earned Governnent Advocate gave an undertaking before
the Hgh Court that the Special Land Acquisition officer
woul d declare the award within a period of six nonths
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and nmake payment of conpensation within eight nonths. In
view of this, the Hi gh Court dismssed the wit petition as
not pressed.

On these facts, it cannot be said that there was any
wai ver or abandonnment of rights by respondents nos. 4-7. In
order to constitute waiver, there nmust be voluntary and
intentional relinquishment of a right. The essence of a
wai ver is an estoppel and where there is no estoppel, there
is no waiver. Estoppel and waiver are questions of conduct
and nust ' necessarily be determned on the facts of each
case. In the present case, respondents nos. 4-7 had without
adnmitting that the appellant ~ had the authority or power to
initiate the proceedings for acquisition, signified their
willingness to sell the property subject to certain terms.
But the appellant did not accept the offer. On the contrary,
the appellant took further steps for the acquisition of the
land by noving the State CGovernment under s. 126(1) of the
Act to initiate acquisition proceedings by the issuance of a
notification under s. 6 of the | and Acquisition Act. In view
of this, it cannot be said that the conduct of respondents
nos. 4-7 was such as warrants an inference of relinqui shnent
by a known existing |egal right.

There is no question of est oppel , wai ver or
abandonnent. There is no specific plea of wai ver,
acqui escence or estoppel, much less a plea of abandonnent of
right. That apart, the question of waiver really does not
arise in the case. Adnmittedly, the tenants were not parties
to the earlier proceedings. There is, therefore, no question
of waiver of rights by respondents nos. 4-7 not woul'd this
disentitle the tenants from nmaintaining thewit petition
The objection that there was undue delay in nmoving the Hi gh
Court cannot prevail . The reservation has | apsed,
acqui sition upon such reservation is bad and the delay in
filing the petition, such as it is, can nake no difference
to this position in |aw

In the result, the appeal fails and is dismssed with
costs.

P.S. S Appeal di sm ssed.
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